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Summary 
Quantified decision-making refers to the scaling of factors such as crime seriousness, risk 
assessment, violation severity, and punitive responses or intensity of surveillance. As such, it is 
largely based on the justice principle, according to which the punitive response should be 
commensurate with the crime committed. This study consequently looks at the applicability of a 
retributive stance towards probation, and suggests a quantified, or structured, approach to 
decision-making in probation with special reference to the South African situation. 
Referring to historical and ideological precedents, it is maintained that the current crisis in 
corrections - referring to the congestion of prison facilities and the negative spin-offs related to it 
- can, to a large extent, be ascribed to an over reliance on imprisonment as a sentencing 
option. It is argued that imprisonment can be seen as a failure in terms of both its basic 
motives, and more importantly, with regard to its unintended consequences, necessitating a 
search for viable sentencing alternatives. 
With regard to probation, and Intensive Supervision Probation (ISP) in particular, this study 
recognizes its limitations, but maintains that probation still holds the greatest potential as a 
workable alternative to incarceration. In view of South African corrections, that is plagued by 
prison overcrowding, on the one hand, and certain structural shortcomings, on the other, a 
structured probation system is proposed that will evade the weaknesses of subjective decision-
making, which often act to intensify the crisis. It is proposed that quantified decision-making 
tools be developed that will replace both sentencing and revocation decisions. It is further 
suggested that an effective risk prediction instrument be developed to guide the probation 
process. 
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CHAPTER1:BACKGROUND 
1.1 INTRODUCTION 
This study takes a comprehensive look at probation, analysing it in terms of its effectiveness 
as a sentencing option and proposing - with reference to the correctional scene at the 
moment - a revised model of probation. The caption used here, namely to propose a 
quantitative decision-making approach of probation in South Africa, actually predicts one of 
the conclusions reached in this study. 
The rationale behind this proposal is as follows: 
1. That corrections in our country Oust as in many others) experiences a crisis in terms of 
the overcrowding of our prisons and the effects thereof. 
2. That imprisonment as a sentencing option has been a failure in relation to both its 
intended and unintended consequences and that it should be reserved only for the 
most dangerous offenders. 
3. That, with regard to the available sentencing options, probation presents the best 
potential for a long-term solution to the problems currently faced. 
4. That probation, in the South African context, is largely underutilised by the courts, 
partly as a result of judicial officers having lost confidence in the system. 
5. That it is therefore necessary to re-evaluate the probation system in South Africa and 
to redevise the system. 
6. That a quantitative approach to decision-making in probation shows the most promise 
in ensuring fairness and effectiveness. 
1 
The present situation can, to a large extent, be ascribed to a crisis situation - not only in 
i 
connection with the overpopulation of prisons and its consequences, but also with regard to 
the motives underlying punishment (as described in chapter 2), and the inability of current 
sentencing options to limit recidivism (chapters 3 and 5). 
In South Africa, as in many other countries, prison congestion is probably the most pressing 
problem facing corrections today. The situation here is even more serious than in most other 
countries as South Africa has the fourth highest prison-figure in the world (with 368 people per 
100 000 of the population incarcerated at any one time), which lies only behind China (with 
about 1 600 prisoners per 100 0001), Russia with 685, and the United States with 645 
(Murphy 2001:127). Overcrowding does not only present problems related to management 
and finances but also gives rise to various other negative spin-offs. In a briefing by the South 
African Ministry of Correctional Services on 26 July 1999 (South Africa. Department of 
Correctional Services 1999:2) it was stated that: "The h!gh density of prisoners in most of our 
institutions inevitably impacts on the behaviour of inmates, it promotes corruption, it has a 
negative effect on our staff, it hampers the application of rehabilitation and treatment 
programs, it encourages gangsterism, homosexuality and many other social ills." 
The overcrowding issue can, to a large extent, be seen as the result of some deeper-lying 
deficiencies in our correctional and criminal justice systems. Although emergency reactions 
such as amnesty and prison bursting may provide short-term answers to the congestion of 
prisons, it is the contention of the writer that p~ble, long-term solutions to the problem 
~-
should rather be sought after. It will be argued in this study that imprisonment, both in an 
1 Although there are no official figures available, estimates by some human rights organisations estimate that there 
are approximately 20 million people in Chinese prisons, which would translate to a prison figure of 1 677 per 1 00 
000 of the population. This would make it the country with the highest prison population figure by far. (Source: The 
Guinness Book of Records 1996:192). 
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ideological and practical sense, has been a failure, and that workable alternatives to 
incarceration are urgently needed. This does not mean that imprisonment can be made 
obsolete within the context of the modem range of sentencing options, but rather that it should 
be used more sparingly, and reserved. for those offenders who.pose areal threat to society. 
When the South African Department of Correctional Services introduced probation in 1991, it 
was welcomed - both by scholars and correctional practitioners - as the sentencing option of 
the future; which would not only alleviate the pressure on prisons, but would also be a vehicle 
for the more effective treatment of offenders. Today, probation in this country has largely be~n 
a disappointment in terms of providing a convincing substitute to imprisonment, since only 
about 11 per cent of all cases handled by the Department of Correctional Services are placed 
on probation. This is in sharp contrast to the United States, where almost twice as many 
people are put on probation than are sent to prison (Loven 2001 ). It is even debatable 
whether probation in South Africa actually reduces prison figures by this percentage because 
of net-widening, where sentencing officials place people on probation who would formerly 
have been released unconditionally or with a suspended sentence, or who would have 
received fines. 
The purpose of this study is to "re-introduce" probation as a realistic alternative to 
imprisonment. It will be argued that, in terms of the philosophical and historical precedents 
created within the field of corrections in general, and with regard to the corrections situation in 
South Africa in particular, there is an urgent need to re-evaluate probation as a sentencing 
sanction. It is the opinion of the researcher that a revised system of probation should include 
the principles of fairness, effective risk control, and should also - within the limitations of the 
system - present offenders with the best opportunities to reform thems~jyes. 
--~'""'-'·-.,_-,-~.~~-·· ~. ' ,,, .. , v 
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1.2 PROBLEM FORMULATION 
1.2.1 Choice of the research topic 
1. The reason for choosing this topic is firstly the result of the researcher developing a 
keen interest in probation after working in both prisons (from 1984 to 1992) and as a 
probation officer (1992-1994). The perception that the author formed about probation 
was that it had much more potential to reform offenders than incarceration, but that its 
effectiveness depends to a large extent on the way in which it is applied. This study 
can thus be seen as the result of a number of years' thoughts on how the system of 
probation can be transformed into a workable alternative for imprisonment. 
2. A second reason for deciding on this topic has to do with the practical implications of 
the issue. Imprisonment often damages not only the future prospects of prisoners to 
return to a meaningful life after release 1, but also destroys families and discriminate 
..___, ' 
against certain segments of the population. The interests of the community are also at 
stake, due to the inability of imprisonment to prevent recidivism. Although it can be 
argued that offenders bring this situation (of being imprisoned) on themselves and 
deserve to be punished, this study will contend that, because of its unintended 
consequences, punishment conveyed by imprisonment is often totally disproportionate 
to the crime committed. These injustices cast a shadow over the morality of the 
sentence and also over the moral standards of the society that applies it. 
3. In an academic sense, penology (or corrections) is an exceptionally interesting field of 
study where theory and practice are closely related, and where abstract principles 
often have far-reaching consequences in practice. As for the field covered in this 
. ' 
1 As reflected in the words of United States judge J.T. Curtin (2001:871 ): "At present, the warehousing of prisoners 
is not just a punishment, but for many it cuts off all hope for a fruitful life after release." 
4 
study, an investigation into the failure of imprisonment, on the one hand, and 
developing an alternative model that strives towards justness, on the other, involves 
the unravelling of various concepts with regard to their real meaning and significance, 
and drawing together a variety of strands- philosophical, theoretical and practical- to 
reach meaningful conclusions. Penological history also offers an interesting reflection 
of practical value in terms of the practicality of different domain assumptions; in 
particular the debate between the classical and positivistic schools and its relevance 
for today. 
1.2.2 Metatheoretical assumptions 
The differences in domain assumptions between different schools of thought obliges the 
researcher to specify his perspective that is determined to a large extent by the "justice" 
model of corrections (see chapter 2). As such, the writer espouses the notion suggested by. 
David Fogel (1975) that the main purpose of corrections should be to apply "justice as 
fairness," and that justice should be the key phrase in dealing with all parties concerned - the 
offender, the victim, society, and even the various officials involved in the justice system (see 
point 2.1.3.2.1). The philosopher John Rawls (1972:3) defines justice as: " ... the first virtue of 
social institutions, as truth is of systems of thought, ... a theory however elegant and 
economical must be rejected or revised if it is untrue; likewise laws and institutions no matter 
how efficient and well-arranged must be reformed or abolished if they are unjust." In this 
sense it will be argued that even utilitarian objectives (although they may be promising) 
should sometimes be rejected if they are in conflict with basic notions of right and wrong. 
1.2.3 Research goal 
The research goal is to revise the probation system in the South African context by: 
5 
• Analysing the present situation in corrections with regard to its historical development, 
its objectives, external factors that contribute in shaping it, and practical lessons learnt 
from its application, 
• evaluating imprisonment as a sentence, 
• examining probation in terms of its application, purposes, potential and application, 
• investigating South African corrections with regard to its particular characteristics and 
needs, and 
• devising a probation system that is based on the lessons learnt from history, a rational 
application of punishment motives, and "best practices" from the successful application 
of probation in other countries. 
Taking into account the classification of research goals by Mouton & Marais (1990:14), this 
study can be described as: 
• Descriptive (describing various concepts and practices within the field of corrections), 
• explanatory (explaining the functions of various practices within particular intellectual 
frameworks), and 
• exploratory (exploring the interrelationships between various factors, and searching for 
ways to improve the system of probation in South Africa with regard to specific 
conditions that characterise local needs and circumstances). 
1.2.4 Restrictions of the field of study 
Because of its wide compass, this study purposely omits the following related issues: 
• The field of juvenile corrections. 
• Remand sentencing. 
6 
• The use of probation as a backdoor (or release) mechanism. 
Although each of these fields is important in providing a full picture of the corrections issue, 
their respective implications are just too wide to be covered in this work. 
1.2.5 Presuppositions 
The following presuppositions regarding this study should be noted: 
1. An important supposition is the assumption that findings in international literature, 
specifically pertaining to criminal justice and corrections, can be generalised to such an 
extent that they are applicable to the situation in this country. 
Although the issue of generalisation is seldom referred to in correctional literature, 
Newman, Bouloukos and Cohen [2002] explain the similarities of criminal justice 
systems in terms of the concept of the modem nation-state. According to these writers, 
the reason for the similarities of criminal justice systems - the police, courts, prisons - all 
over the world lies in the emergence of the nation-state in Europe in the 161h century that 
drove countries such as England, Spain, France, Portugal and Holland to expand and 
impose their national identities on other countries by means of colonisation. Many 
countries are former colonies of Western powers, but even countries that have not been 
colonised are strongly influenced by the concept of the nation-state, and by the concept 
of the basic criminal justice system, as it is known today. Albrecht (1998:68) also refers 
to pressure being exerted by western industrialized countries on so-called transitional 
countries - partly by means of economic incentives - to bring their criminal justice 
systems into line with international legal and control systems. These factors have led to 
remarkable similarities between correctional systems, especially with regard to 
7 
imprisonment, that enables the researcher to make use of research findings in other 
countries. 
2. Another presupposition closely related to the previous point has to do with the 
dominance of the United States of America on the field of corrections. Programs 
developed and applied in the United States and philosophies endorsed in America 
dictate international corrections to such an extend that a study of developments in the 
United States can, for all practical purposes, be described as the history of corrections. 
Even European countries inherit most of their ideas about corrections from the United 
States- a trend that is also evident in our country, where most of the latest correctional 
practices are directly traceable to developments in the United States. Although various 
factors are undoubtedly at work in causing this state of affairs, the main reasons are as 
follows: 
i. Because of its size and its ethical and cultural diversity, the USA can to a large extent 
be seen as a microcosm of the world that enables the testing of practices under 
diverse conditions; 
ii. In contrast to most other developed countries, the United States has a serious crime 
problem that necessitates careful consideration of the effectiveness of correctional 
measures; 
iii. The USA has the resources (both financially and intellectually) to search for 
imaginative new correctional tools and to analyse the effectiveness thereof. 
In addition, findings obtained from American studies are usually well researched and 
~9v~mented and can mostly be trusted insofar as their potential outcomes in other 
countri~~ )VP~Iq be. 
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3. A third presupposition is that a search for justice should underlie all attempts at 
improving the system of corrections. 
4. This study does not attempt to fit into the current justice system in South Africa because 
of its specific assumptions. It consequently does not examine present legislation and 
court decisions in an effort to fit probation into the status quo, but deliberately stands 
back from present legal practices and reflects on improving the system as soon. 
1.3 TERMINOLOGY 
Although the meanings of various concepts are explained as they appear in this study, some 
generally used terms should be clarified because of their prominence and because it is 
necessary to draw a clear distinction between their different uses. 
The most important terms to define concern the different uses of the term "probation." 
Probation refers to a sanction where an offender is permitted to stay in the community under 
supervision subject to certain conditions set by the court (Welch 1996:389). With routine 
probation, only minimum supervision is usually applied and conditions normally entail little 
more than that the probationer should refrain from committing further crimes and should not 
leave the jurisdiction without permission (see point 4.3.3.1). Probation, as applied in South 
Africa, however, is an Intensive Supervision Probation (ISP) program 1, and is based on the 
Georgia IPS-system. IPS programs, or intermediate sentences, as they are often referred to, 
entails a totally different approach, where stringent supervision is applied, and stricter 
conditions are adhered to the sentence (see point 4.3.3.2). 
1 Also referred to by some writers as Intensive Probation Supervision (IPS). 
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Referring specifically to American and South African uses of the term "prison," it is important 
to notice the differences between a prison and a jail in the United States. Funk & Wagnalls 
(1970 S.v. "prison") describes a prison as: "A place of confinement; specifically, a public 
building for the safekeeping of persons in legal custody; a penitentiary." In the United States, 
the most important characteristic of a prison is that it detains convicted felons that are 
sentenced to imprisonment of one year and longer. Jails are used to hold pre-trial detainees, 
convicted offenders doing less than one year, and convicted felons who await transfer to their 
assigned prisons (Welch 1996:167). In South Africa, on the other hand, prisons are used to 
detain all convicted prisoners as well as pre-trial detainees, although they are kept in different 
sections of the prison. 
1.4 RESEARCH STRATEGY 
The approach followed in this study is determined to a large extend by the nature of the 
investigation. To devise a functional and effective system of probation, it is necessary to look 
a wider look at aspects such as the philosophies that underlies corrections, at the historical 
development of correctional ideas, and at current ideologies. 
The research strategy involves: 
i. A literature study of the study terrain. 
ii. Ideas forwarded by the researcher that emanate from practical experience whilst 
working in both the prison and probation. This can, to a certain extent, be 
described as "participant observation." 
iii. Talks on an unstructured basis with various functionaries from the departments of 
corrections and justice, and with experts on the field of penology. 
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iv. Theoretical exploration of the field of study to revise the probation system in South 
Africa. 
1.5 DIVISION OF CHAPTERS 
Chapters are divided according to a logical succession of ideas. It is set out as follows: 
• Chapter 1 provides with an orientation to the study. 
• Chapter 2 deals presents the background to the present crisis in corrections, and 
discusses the development of penological ideas leading up to the current situation. 
• In chapter 3 the crisis in corrections, specifically pertaining to imprisonment, is 
analysed. 
• Chapter 4 focuses on probation as a feasible alternative to incarceration, describing 
probation as sentencing option, its potential, and the underutilisation of probation as a 
penal option. 
• To demonstrate the relationship between theory and practice, chapter 5 compares four 
correctional philosophies of probation. The models discussed are: i) A rehabilitation 
model, ii) a control/community safety model, iii) a restorative justice model, and iv) a 
structured model. 
• Chapter 6 deals exclusively with the South African situation, describing its 
characteristics, the circumstances surrounding imprisonment, and the situation 
regarding probation. 
• Chapter 7 draws the strands together in terms of the significance of the previous 
chapters for the revisement of probation. 
• Chapter 8 suggests a quantified model, based on the findings made in this study. 
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CHAPTER 2: AN IDEOLOGICAL CRISIS 
Chapter 2 will look at the development of penological ideas leading up to the present 
situation, concentrating in particular on reasons why the current crisis in corrections should 
not only be seen in terms of high crime rates and overcrowded prisons, but lies much deeper 
in what can be described as a bankruptcy of ideas and options. As will be shown throughout 
this study, the interplay between the ideologies of the classical and positivistic schools largely 
ties at the heart of the matter, since it is evident that people entertain different, almost "polar," 
opinions about the concept of justice. 
Justice in a retributive sense is an important aspect of penology, and perhaps the greatest 
lesson to be learnt from this history of punishment is that justice without equal adjudication 
amounts to injustice. It is therefore advisable that the author adds to this discussion of the 
development of punishment a brief account of what he understands under the concepts 
"retribution" and "justice." 
Three topics are dealt with in this chapter: 
1. A summary of the most important historical facts, and how the current situation 
originated. 
2. A brief discussion of retribution and justice. 
3. An interpretation of the history of punishment from a retributive viewpoint. 
The history of punishment, as such, is treated under the following three captions: 
1. Theoretical underpinnings: the classical and positivistic schools; 
2. the development of the prison (the penitentiary, the origin of parole, the reformatory, 
and the medical modet; and 
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3. the situation today. 
It should be noticed that the stages discussed here do not attempt to provide an account of 
the whole correctional picture, but portray only some of the most significant moments in the 
history of penal thought that have a direct bearing on the present situation. 
2.1 THE DEVELOPMENT OF PENOLOGICAL IDEAS 
2.1.1 Theoretical underpinnings: two schools of thought 
2.1.1.1 The classical school 
The modem era in penology began with the classical school in the eighteenth century. 
According to Welch, the Era of Enlightenment (or of "reason") emerged during the mid-
eighteenth century in Europe (1996:48). Under the influence of scientists such as Isaac 
Newton, who presented a systematic synopsis of the laws of physics, intellectuals started to 
investigate social and scientific phenomena in a methodological and objective way. 
Intellectuals such as Voltaire and Montesquieu also criticised the orthodox religious 
viewpoints of their day and focused instead on the power of reason, humanitarianism, 
utilitarianism and secularism in interpreting and analysing the world (Ibid., p.49). 
The Marquis de Beccaria (1738-1794), who can be seen as the central figure of the classicai 
school of criminology, was strongly influenced by the writings of Montesquieu and Voltaire. 
especially with regard to their notions on utilitarianism and deterrence (Welch 1996:49). In his 
famous treatise "Essay on Crimes and Punishments," Beccaria condemned the penal 
practices of his day, including practices such as the unfettered exercise of discretion by 
judicial officers, capital punishment, the use of torture to obtain confessions, the debtor's 
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prison, reinterpretation of laws by judges, and the excessive punishment of minor offenders. 
Concerning judicial discretion, Beccaria's intentions are obvious in the following excerpt from 
his essay "On Crimes and Punishments" (Beccaria 1986:11 [1764]): 
Nothing is more dangerous than the common axiom that one must consult the spirit 
of the law ... Everybody has his own point of view, and everybody has a different one 
at different times. The spirit of the law, then, would be dependent on the good and 
bad logic of a judge, on a sound or unhealthy digestion, on the violence of his 
passions, on the infirmities he suffers, on his relation with the victim ... Thus we see 
the fate of a citizen change several times in going from one court to another, and we 
see that the lives of poor wretches are at the mercy of false reasonings or the 
momentary churning of a judge's humors. 
In this strong condemnation of judicial discretion, Beccaria does not call on judges to interpret 
laws. Their task is limited to determining guilt and to apply punishment as prescribed by the 
law. Following Voltaire's and Montesquieu's views on utilitarianism, Beccaria held that the 
only motives for punishing offenders should be to ensure the survival of society and deter 
people from committing crime. He was critical, however, of arbitrary and unnecessarily harsh 
punishment to attain the purpose of deterrence, and suggested instead that punishment 
should be quick, certain, and commensurate with the crime. Beccaria gave much prominence 
to the fact that punishments should be carefully graded to correspond with the gravity of 
offences, in other words, that the punishment should be proportionate to the crime. 
Jeremy Bentham (1748-1832), the other main figure in this school, elaborated on the concept 
of free will and proposed the doctrine of "felicific calculus," by which he meant that people are 
normally rational beings, who would only engage in acts of crime after careful consideration of 
all the relevant pros (pleasures) and cons (pain) involved (Conklin 1992:433). These ideas are 
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based on an indeterministic view of responsibility 1, according to which man has a free will to 
choose between right and wrong and can therefore be held accountable for his actions. 
2.1.1.2 The positivistic school 
The late nineteenth century saw the development of a "scientific" viewpoint, which stressed 
that everything, including crime, had natural causes that can be understood and controlled. 
The positivistic school of criminology, which was also a result of the principles of the 
Enlightenment, held that crime, similar to other natural and social phenomena, is caused by 
factors and processes that can be discovered through scientific investigation. 
The views of the positivistic school are based on a deterministic perspective, which sees 
responsibility in terms of man being an involuntary victim of his situation. Determinism 
stresses the importance of external factors (such as the individual's genetic make-up, life 
history and the socio-economic milieu in which he or she finds themselves), as causal factors 
in explaining criminal behaviour. In this sense, man is the product of various and variabte 
factors and can therefore not be held accountable for his or her actions. Because of this 
notion, punishment does not make sense and is about as futile as hitting someone over the 
head because he has toothache. Criminals are seen as mentally ill, and just as people who 
are sick receive medical treatment, people who suffer from the illness of criminality shoutd 
undergo psychological treatment. 
1 The indeterministic view of responsibility centres around the rationalistic conception that man's essence is in his 
intellect or reason, and that his intellect enables him to understand and control observed phenomena, including his 
actions. Because of this ability, he carries responsibility for his actions and can thus be held accountable. This is 
the opposite of the deterministic viewpoint. (Neser, Cilliers & Van den Heever 1989:109). 
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The positivists also argued that, if these external factors and processes were properly 
understood, it should be possible to devise real solutions to the crime problem by neutralising 
the causes of crime and by reforming offenders (diminish their criminal propensities). 
The positivists were critical of the standpoints of the classical school, and viewed their own 
ideas on treating the causes of crime as superior. According to the positivists, the classical 
emphasis on punishment was short-sighted in that it failed to address the causes of crime. 
Enrico Ferri, one of the prominent positivistic criminologists, consequently pointed out that: 
" ... the Classical school of criminology, being unable to locate in the course of its scientific and 
historical mission the natural causes of crimes ... was not in a position to deal in a 
comprehensive and far-seeing manner with this problem of the remedy against criminality" 
(1910:229). According to Lombroso (cited in Tech 1986:154), the aim of rehabilitation is that: 
" ... ~~-~e thE!J?YDishment fit the criminal rather than the crime," which is directly opposite to 
the classical idea of proportionality of punishment to crime. 
Significant with regard to the positivistic ideal are the following measures that were developed 
to sustain the idea of rehabilitation in practice: 
• The use of imprisonment as the main folill of punishment, because the prison is seen 
as an ideal venue for the application of treatment. 
• The use of diagnostic centres, where offenders would undergo psychological testing, 
and where they would be classified according to the treatment regime needed to cure 
them. 
• Compulsory treatment of inmates. 
• The indeterminate sentence, which implies that terms of imprisonment should not be 
related to the seriousness of the crime, but to the individual's rate of reformation. 
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• The use of the parole board to decide on the release-date of offenders, with tne 
underlying idea that this board could determine when someone is rehabilitated or not 
• The use of psychotherapy as the instrument through which the psychological problems 
of the offender can be cured. 
2.1.2 The development of the prison 
Tile development of the "modem" prison was the next significant moment in the development 
of penological philosophy. The use of the imprisonment as a correctional tool can probably be 
traced back to the writings of Jeremy Bentham, who advocated penalties that were only 
severe enough to offset the perceived pleasures of illicit gains and not any harsher. Because 
imprisonment provides an ideal way of frtting the punishment to the crime by varying the 
length of confinement, it became the standard form of judicial punishment that is used today. 
Before Bentham, prisons were not used to punish as such, but rather for detention purposes. 
The kinds of people who were kept there typically included those awaiting trial, insane people, 
vagabonds, debtors until they could pay their fines, political opponents, etc. 
2.1.2.1 The first prisons: the Penitentiary 
The 'first prisons that were based on the principles of utilitarianism and humanitarianism held 
the belief that prisoners should isolated from each other to prevent criminal contamination. 
The word penitentiary is derived from the root for "repentance," which is a religious term 
having to do with the absolution of guilt (Bames & Teeters 1959:329). Although some of the 
practices used in these prisons can be seen as cruel today, this was not the intention of early 
penal transformers, who regarded these institutions as a humane altemative to some of the 
extreme corporal penalties used during the Middle Ages. 
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One of the first of these new institutions was the Walnut Street Jail in Philadelphia (1790) that 
was based on a "progressive" system for the treatment of offenders, which included 
classification, individualised treatment and prison labour. An important principle was the 
notion that serious offenders should be isolated in individual cells, because: " ... the addition of 
unremitted solitude to laborious employment will contribute as much to reform as to deter'' 
(lves 1970:174). In practice, the remedial results of isolation did not materialise and by 1816, 
prison discipline had deteriorated completely, and violence and riots eventually led to the 
closure of the institution in 1835. 
The failure of the Walnut Street Jail did not affect the belief in solitary confinement as a 
reformatory measure. Under the influence of the Quakers who were opposed to the harsh 
corporal punishments of the past, and more specifically as a result of intervention by the 
Philadelphia Society for Alleviating the Miseries of Public Prisons, the Eastern State 
Penitentiary was erected in 1829 to give support to the idea that a mixture of industry and 
religious instruction, administered to prisoners in solitary confinement, would transform 
offenders into solid citizens (Bartollas & Conrad 1992: 66). The Philadelphia society was 
convinced that prisoners would also be redeemed in the sight of God and their fellow man if 
they were kept in solitude. There they could pray, meditate upon their sins, and reconstruct 
their lives through patient religious guidance. 
This prison comprised of seven wings, each containing 76 single cells, radiating from a central 
hub from where personnel could maintain close control. Inside their cells, prisoners were 
occupi~q V,(i.th ~QCff),{tsuch as shoemaking, spinn.iog, weaving and dying materials. The 
chief purpose of these measures was to obtain reformation by means of the complete 
isolation of the prisoner. Even when prisoners attended church services, they were kept in 
single cubicles that preventeq them from seeing each other. 
18 
The system, in fact, did little to rehabilitate offenders. Furthermore, the system proved costly 
to run and was soon congested. When double ceiling had to be introduced because of 
overcrowding, it also meant that the principle of solitude came to an end (Bartollas & Conrad 
1992:69). 
A third example of a prison based on the principle of isolation is the Auburn prison in New 
York that was established in 1815. As experience taught prison administrators that single 
ceiling was too expensive, the problem was to devise a system of solitude where large 
numbers of prisoners were working together. The Auburn Silent System was the result of a 
proposal by the deputy warden, John Gray. 
The system demanded that prisoners be silent at all times. They had to march in lockstep and 
warders watched prisoners closely for signs of communication. The warden of this prison was 
a notorious figure, Captain Elam Lynds (1784-1855). Lynds, who was formerly an officer 
during the American Civil War, thought little of treatment, and was of the opinion that all 
prisoners were cowards who needed their spirits broken before they could be reformed. Every 
effort was therefore made to deprive prisoners of their self-respect and personality. They were 
dressed in striped uniforms and were referred to by their prison numbers. Visitors were not 
allowed and prisoners were not permitted to send or receive any letters. 
In spite of all these atrocities, the system proved to be quite popular in prison administration 
circles, mainly because it was relatively inexpensive to run and prisoner labour was beneficial 
for the state. 
During the late 1800's a new wave of optimism led to the introduction of a progressive 
classification system that was derived mainly from the penal experiments conducted by 
Alexander Maconochie and Sir Walter Crofton. These two systems: the one developed by 
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Maconochie on Norfolk Island and the Irish Marks System by Crofton, are important in that 
they can be seen as predecessors of the parole system as it is currently employed. 
2.1.2.2 The origin of parole: Maconochie's reforms and the Irish Marks System 
In 1840 Alexander Maconochie, a retired naval captain, was placed in charge of one of the 
worst of the British penal colonies, Norfolk Island, situated approximately 1500 kilometres 
northeast of Sidney, Australia. About two thousand convicts were kept there, usually of the 
type that were "doubly convicted" - having first committed a serious crime in England and 
thereafter one in Australia as well. According to a Catholic priest (quoted in Barry 1956:145) 
who visited the island in 1834, the conditions and treatment at Norfolk were so bad that some 
men, upon hearing that the governor condemned them to death, went on their knees and 
thanked God. 
When Maconochie observed the terrible conditions prevalent in this penal colony, he 
introduced a marks system whereby prisoners would receive a certain number of "marks of 
commendation" for completing of certain assigned tasks. Marks earned could then be used to 
purchase food and clothing, and could also accumulate to a total that would enable the 
prisoner to a ticket of leave from the island. Six thousand marks would discharge a seven-
year sentence, and eight thousand marks would free a man from a life sentence (Bartollas & 
Conrad 1992:45). Instead of flogging, marks were subtracted for disciplinary violations. 
Unfortunately, this plan brought him into conflict his superiors, and in 1844 Maconochie was 
summoned back to England. In England he spent the rest of his life engaged in a campaign to 
reform the British prison system. His most important follower was Sir Walter Crofton, the 
initiator of the marks system in Ireland. 
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When the transportation of convicts to Australia ended in 1868, English authorities started to 
concentrate on the development of penitentiaries, based largely on the Pennsylvania system 
(the isolation of convicts). In the 1850's the British Parliament passed a succession of Penal 
Servitude Acts that eventually led to a "Progressive Stage System" of convict management 
(Bartollas & Conrad 1992:83-84). In 1854, Sir Walter Crofton was sent to introduce this 
progressive stage system at a new prison at Mountjoy, near Dublin in Ireland. This system 
became known as the Irish Marks System. 
The system applied to convicts serving prison terms of three years or longer, and consisted of 
three stages. Each subsequent stage led to increased privileges and a certain number of 
marks had to be earned to succeed to the next stage. Time served in the last class depended 
on the length of the sentence and on the number of marks earned, so that a sentence of 15 
years could be completed in 1 0 years, if the maximum number of marks were earned. 
The purpose of this system was for the offender to work towards his own rehabilitation. The 
gradual reduction of restrictions intended to change the attitudes and behaviour of prisoners 
to such an extent that, when finally released, they would be unlikely to return to a life of crime. 
Although much opposition was lodged against this system, it later became the standard in 
Britain and also in the United States through the National Reformatory Movement. 
The importance of the two stages above lies mainly in their contribution towards shaping 
today's parole system. The basic premise is that it would be to the advantage of both the 
prisoner and the prison administration if the detainee's cooperation could be obtained. 
2.1.2.3 The Reformatory 
The transformation of American corrections began in 1870 with the assembly of the National 
Prison Congress. The systems developed by Maconochie and Crofton blew new life into 
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correctional idealism and provided the message that "hope is a more potent agent than fear" 
(Bartollas & Conrad 1992:6). By using the marks system, prison administrators believed that it 
would be possible to reform prisoners by making privileges and release dates dependent on 
good behaviour. Some of the key principles adopted at the National Prison Congress were 
that: 
• Reformation, and not suffering, should be the purpose of penal treatment of offenders. 
• Classification should be made on the basis of a marks system. 
• Rewards should be provided for good conduct. 
• Prisoners should be made to realise that their destiny is in their own hands. 
• Fixed sentences should be replaced by indeterminate sentences. 
• Religion and education are the most important agencies of reformation. 
• Prison discipline should be such as to gain the will of the prisoner and to conserve his 
self-respect. 
• The aim of the prison should be to produce industrious free men rather than orderly 
and obedient prisoners (Barnes & Teeters 1959:71). 
To replace the failing penitentiary a new correctional tool, the reformatory, was developed. 
The best-known example of a reformatory illustrating the ideals mentioned above is the Elmira 
Reformatory. Zebulon Brockway, warden of the Elmira Reformatory in New York from 1876 to 
1900, attempted to move away from the indeterministic view of human behaviour and held the 
belief that offenders should be treated in such a way that the community is protected and the 
wrongdoer is rehabilitated simultaneously. The following measures were included in his 
program: 
• A points system, whereby good behaviour earned points and uncooperative behaviour 
lost them; 
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• A system whereby prisoners with good grades would receive certain privileges, which 
included better living conditions. 
• Compulsory schooling. 
• Daily military drill. 
• Real-life job training, which would ensure that every convict being released from 
Elmira would be able to find work. 
• Physical training in gymnasiums. 
• Good nutrition; and 
• Exposure to religious and moral influences. 
It is obvious that Brockway wanted to introduce prisoners to wholesome and constructive 
morals to assist in their reformation. Unfortunately, this program proved too difficult for many 
of the participants, and warders eventually resorted to corporal punishment and solitary 
confinement to maintain discipline. As this was contrary to the rudimentary principles of a 
reformatory system, the system was ultimately disbanded. 
2.1.2.4 The Medical Model 
In the early 1900's, another correctional philosophy came to the foreground. The accent in 
this approach was on the individualised treatment of offenders based on advances made in 
the medical sciences. One product of this philosophy was the medical model that became 
prominent in the 1920's. This model was based on the deterministic view of responsibility and 
assumed that crime should be seen as a psychological deviation. This implies that criminal 
offenders are mentally ill and can therefore not be held accountable for their behaviour. 
Everything a person does is seen to be the result of a series of previous events and other 
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causes over which the offender has little control, such as social, psychological and genetic 
factors (see point 2.1.1.2). 
Benjamin Kaysman, (cited in Bartollas 1985:9-10) describes the assertions of this model as 
follows: 
We have to treat them (inmates) as sick people, which in every respect they are ... It is 
the hope of the more progressive elements in psychopathology and criminology that 
the guard and the jailer will be replaced by the nurse, and the judge by the 
psychiatrist, whose sole attempt will be to treat and cure the individual instead of 
merely to punish him. Then and only then can we hope to lessen, even if not entirely 
to abolish, crime, the most costly burden that society has today. 
Mttlough the purely positivistic approach that is under discussion here, was never fully applied 
in most judicial systems, the ideology of the medical model had an enormous impact on 
correctional thought in most countries of the wor1d. Firstly, the treatment model was seen as 
an ideal type to be pursued and to which, scholars argued, prison reform should increasingly 
strive. The practical measures in which the positivistic ideal was to be realised (especially 
judicial discretion, indeterminate sentencing, parole, and the use of the parole board to 
determine release dates} had an even more profound influence on corrections. 
2.1.3 Recent trends in penological thought 
2.1.3.1 The decline of institutional rehabilitation 
During the first part of the 1970's the rehabilitation model came under attack. The turning 
point possibly came about as the result of an article by Robert Martinson, entitled: "What 
Works?- Questions and Answers About Prison Reform" (1976), in which he reported that 
"With few and isolated exceptions, the rehabititative efforts that have been so far reported 
have had no appreciable effect on recidivism." Another contributing factor was what can be 
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called a "punishment orientation," which was driven by public opinions and politicians who 
insisted that the mollifying of criminals should end and that offenders should get what they 
deserve- severer sentences with the accent on longer terms of incarceration. Specific 
reasons for the decline of the rehabilitation ideal can be summarised as follows: 
The first, and most important, cause for its demise was that empirical studies during the 
seventies claimed that institutionally-based treatment was ineffective in reducing recidivism. 
Ward (1973) reports that a six-year study of treatment in California adult correctional 
institutions, which included a three-year follow-up of a thousand clients, has shown that 
treatment has had a negative impact on prisoners, since they (the prisoners): i) Were more 
hostile towards staff than those in the control group; ii) committed more serious prison 
violations; iii) violated parole more frequently; iv) stayed out of prison a shorter period of time 
before violating parole; and v) committed more serious crimes than their present offences 
whilst on parole. In a now famous study by Robert Martinson, in which 231 rehabilitation 
programs operating in different parts of the United States between 1945 and 1967 were 
evaluated, the writer concluded that: " ... it still must be concluded that the field of corrections 
has not as yet found satisfactory ways to reduce recidivism by significant 
amounts ... corrections has yet to sort out from current treatment programs or their 
components those techniques that are effective." (Lipton, Martinson and Wilks 1975:627). 
This "nothing works" reports by various researchers also led politicians to conclude that 
treatment programs are a waste of money. According to Carney (1980:324): " ... treatment 
theories are filled with high-sounding phrases, but their application did not result in any 
dramatic, large-scale successes." 
Critics also argued that an important reason for its failure to prevent recidivism is that the 
brutal environment inside prison is not conducive to treatment efforts. Critics asked how a 
group therapy session, for instance, can be effective when participating inmates are 
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afterwards returned to cells where they might be sexually assaulted and where they have to 
deal with the realities of survival in prison. 
It has also been claimed that rehabilitation as a correction~! goal is based on flawed 
assumptions. One reason for this notion lies in the compulsory nature of correctional 
treatment measures. According to Conrad (Foreword to Bartollas 1985:ix): " ... researchers 
have concluded that attempts to rehabilitate offenders are futile unless the individual to be 
rehabilitated desires that outcome enough to take the initiative". A second argument in this 
line of reasoning is tha~ the deterministic viewpoint, with its insistence on criminality as an 
illness, deprives the offender of his integrity as a rational, responsible human being (Conklin 
1992:500). In the words of C.S. Lewis (1949): 
To be cured against one's will and cured of states which we may not regard as disease 
is to be put on a level with those who have not yet reached the age of reason or those 
who never will; to be classed with infants, imbeciles, and domestic animals. But to be 
punished, however severely, because we have deserved it, because we ought to have 
known better, is to be treated as a human person made in God's image. 
One of the main underpinnings of the positivistic school, that offenders should be kept in 
prison for as long as was necessary to reform them and that the parole board would decide 
on release dates, also came under severe attack by advocates of the justice model (see point 
2.1.3.2.1). Prisoners viewed this practice as unfair because their release dates depended on 
what they perceived to be the whims of the parole board. Prisoners often regarded their 
appearances before these boards as "stage acting" in which they had to play the part of law-
abiding citizens in order to be released, and this led to considerable uncertainty and tension 
amongst prisoners. Forst (1982:23) mention that the Attica prison riot of 1971, which resulted 
in the death of 32 prisoners and 11 hostages, can largely be ascribed to convicts' 
dissatisfaction about this practice. 
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Perhaps the main objection against the rehabilitative ideal has to do with its emphasis on the 
individualised treatment of offenders and the concurrent ideas of sentencing discretion and 
sentencing disparity. Sentencing disparity refers to the fact that offenders who have 
committed similar crimes under more or less the same circumstances could never be certain 
what sentences they would receive, as it depended to a large degree on the notions of the 
particular sentencing official. Similar offenders may consequently receive widely divergent 
sentences from different judges, all under the pretext of individualised sentencing and the 
discretion of the court. Fogel ( 1975: 184) describes the grievances of the justice model against 
discretion in this way: "Discretion may mean either beneficence or tyranny, either justice or 
injustice, either reasonableness or arbitrariness. Discretion cannot be eliminated, but the 
justice perspective seeks to narrow, control, and make it reviewable." Von Hirsch (1976:29) 
cites an example where, during a conference of federal trial judges of the Second Circuit (in 
which judges from New York, Connecticut and Vermont were represented), facts from 
numerous cases were assembled from files, and each of the fifty judges was asked to lay 
down a suitable sentence. In one case, a crime that drew a three-year sentence from one 
judge got a 20-year sentence together with a $65 000 fine from another. 
A second form of sentencing disparity can be found between legislation in different countries, 
or even between different states in the same country (as in the United States), where large 
differences exist between the sentences laid down in different places for the same crimes. 
Reid (1981:73) cites an example of disparities of statutory penalties between New York, 
where the maximum sentence for the possession of drugs and narcotics is a lifetime 
sentence, while the state of Oregon provides for conditional release or probation for the same 
offence. 
A third type of sentencing disparity is when improper or extralegal factors are taken into 
account by judicial officers. This refers to subjective or discriminatory factors, such as where 
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the same judge would lay down uneven judgments for different groups of people based on 
criteria such as societal or economic status, race, gender, etc. It is especially this type of 
disparity that led even liberal and critical criminologists to criticise the application of 
individualised sentencing, as liberals viewed the broad discretionary powers available to 
sentencing judges and parole boards as dangerous in terms of its potential to discriminate 
against people of minority groups, women, etc. Conservatives, on the other hand, felt that 
offenders were not treated harshly enough. 
The failure of rehabilitation as the leading motive of punishment (in many parts of the United 
States, at least) led to three mainstreams of thought since the 1970's: 
• On the one hand some people were convinced that the treatment of criminals was not 
working, and that a return to the principles of the classical school was needed to deter 
people from committing crime. The neo-utilistic punishment model and the justice 
model are examples of this line of argument. 
• The opposite view is that treatment is too good an idea to abandon. Even though 
supporters admit that treatment in the institutional context had been a failure, it is felt 
that community-based corrections have a much better chance of success (Carney 
1980:94). 
• A third development of recent origin emphasises the rights of victims and the notion of 
restoration. 
These approaches will sut)sequentty be dtsc.uss.ed in more detail. 
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2.1.3.2 The resurgence of classicism: The justice model and the nee-utilitarian 
punishment model 
The onslaught on rehabilitation as the main motive for punishment was led by protagonists of 
a return to the pure classical school of Beccaria and Bentham, and this approach is 
sometimes referred to as the neo-classical school. Their thoughts were embodied in two 
divergent models: 
1. The justice model of especially David Fogel, and 
2. the neo-utilistic punishment model of James Wilson and Ernest van den Haag. 
2.1.3.2.1 The justice model 
The justice model of corrections of David Fogel (1975) emerged more or less concurrently 
with the downfall of the rehabilitation model. According to Charles Goodell, Chairman of the 
Committee for the Study of Incarceration, (Foreword to Von Hirsch 1976:xv) the justice model 
came about as the result of a growing disenchantment with the disparities and irrationalities of 
the sentencing process. The main viewpoints of the justice model can be outlined as follows: 
1. The main goal of the justice model is to bring about justice (or "fairness") to the 
correctional scene (Von Hirsch 1976:4). In the light of the injustices that emanated 
from the ideas and application of the rehabilitative view, Fogel suggested that justice 
(and more specifically equal treatment under the law) should be the leading motive of 
the administration of justice, not merely in philosophical context but particularly in 
practice. Fogel (quoted in Bartollas 1985:48) viewed justice as a more attainable goal 
for the criminal justice system than rehabilitation: " ... that should be achieved through 
fair, reasonable, humane and constitutional practices." 
2. Due to the classical school is the principle of a free will, which is equivalent to an 
indeterministic view of responsibility and accountability. In this sense, offenders are 
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seen as volitional and rational beings that are able to distinguish between right and 
wrong. A logical conclusion is that offenders deserve to be punished, based on the 
principles of the retributive motive of punishment (see point 2.2.1). 
3. Another fundamental underpinning of the justice model is an uncompromising distrust 
in the power of the state. Part of the criticism against the tenets of the positivistic 
school can indeed be seen as a reaction against the overuse of state power: mainly by 
exerting excessive force (in the form of longer periods of imprisonment than what the 
offender deserves) as a means to achieve some social good. Von Hirsch (1976:30) 
remarks that it should be kept in mind that courts, parole boards and correctional 
agencies are bureaucracies, and when organisations such as these are given too 
much discretion, they tend to use it to deal with their management problems instead of 
applying it to the advantage of the individual1. Fogel refers in this regard specifically to 
the abuse of power by: 
a. Judicial officers as a consequence of sentencing discretion. 
b. Parole boards in deciding on release dates. 
c. Correctional administrators by denying the due process rights of 
inmates. 
4. Further to point 3, the justice model also holds to the bankruptcy of the rehabilitative 
concept. As a former correctional practitioner, Fogel saw that rehabilitative philosophy 
actually perpetuated the abuses of the system and often resulted in punishment rather 
than treatment (quoted in Bartollas 1985:49). 
1 This misuse of discretion can be seen in the State's use of parole as a release mechanism to relieve prison 
congestion. This eventually led to critics denouncing the measure as such rather than recognising its failure to be 
due to its misapplication. 
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5. The justice model proposes limitations on the use of incarceration as a punishment. 
Charles E. Goodell, Chairman of the Committee for the Study of Incarceration 
(Foreword to Von Hirsch 1976:xvii), sums up their position with regard to the restricted 
use of incarceration: 
• Only offenders convicted of serious offences would be confined. Even for such 
offenders, the duration of confinement would be strictly rationed: instead of the ten-
fifteen-, and twenty-year sentences now imposed, we would allow very few sentences 
exceeding three years. 
• Alternatives to incarceration for the bulk of criminal offenses- namely, for those which 
do not qualify as serious. These alternatives would not be rehabilitative measures but, 
simply and explicitly, less severe punishments. Warnings, limited deprivations of 
leisure time, and, perhaps, fines would be used in lieu of imprisonment. 
• Sharply scaled-down penalties for first offenders. The sentence would depend not only 
on the seriousness of the crime of which the defendant now stands convicted but also 
on his record of prior offenses. 
6. A last important concern of the justice model is for the consumer of the justice system, 
referring to all the parties concerned (such as the community, the victim, the juror, the 
witness, and the offender), accompanied by the motto of "justice-as-fairness." Some of 
the proposals made by Fogel to give substance to this principle are that: 
• Officials of the criminal justice systems should have as much concern for 
victims of crime as they have for offenders. 
• Adequate grievance procedures should be present in prisons. 
• The appointment of an ombudsman is an effective way of ensuring 
fairness in prisons. 
• Treatment and vocational programs in prisons should be voluntary. 
Those who wish not to participate should not be discriminated against in 
terms of their release dates. 
• Prison guards need better training, a safe environment, upgraded job 
classification, and a better salary to match their difficult jobs. 
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• Even the rights of residual and dangerous offenders should be 
safeguarded. 
The other main movement in the return to classical ideals is the nee-utilitarian punishment 
model. 
2.1.3.2.2 The Neo-utilitarian Punishment Model 
The nee-utilitarian approach can essentially be described as a "hard-line" approach towards 
criminals. James Q. Wilson and Ernest van den Haag, its main advocates, charge that, where 
rehabilitation had been unable to prevent offenders from re-offending, law-breakers can at 
least be effectively confined. They also believe that incarceration that is severe enough wiU 
deter potential criminals from committing crime. The main principles of the nee-utilitarian 
punishment model are as follows: 
1. Proponents of utilitarian punishment firstly believe that government has a paramount 
duty to protect the lives, liberties, and pursuit of happiness of its citizens. It is evident 
that this stance is closely related to Bentham's "greatest happiness principle" (see 
point 2.1.1.1 }, according to which punishment should serve the interests of the 
greatest number of people. The utilitarians also deem the surge in crimes such as 
robbery, auto theft and murder in the United States as a direct result of the reduced 
use of punishment in the decades prior to the 1970's, and maintain that it is the duty of 
the government to correct this situation by increasing the severity of punishment. 
2. Proponents of this model are of the contention that sufficient punishment wm deter 
criminal behaviour. James Q. Wilson (cited in Bartollas & Conrad 1992:127} explains 
this viewpoint as follows: 
Wicked people exist. Nothing avails except to set them apart from innocent people. And 
many people, neither wicked nor innocent, but watchful, dissembling, and catcutating 
their chances, ponder our reaction to wickedness as a clue to what they might profitably 
32 
do. Our actions speak louder than our words. When we profess to believe in deterrence 
and to value justice, but refuse to spend the energy and money required to produce 
either, we are sending a clear signal that we think safe streets, unlike all other great 
public goods, can be had on the cheap. We thereby trifle with the wicked, make sport of 
the innocent, and encourage the calculators. Justice suffers, and so do we alt. 
Other factors emanating from their stance on deterrence include: 
e That predatory street crime is far more serious than white-collar crime 
and should therefore be the focus of the attention of criminal justice. 
• That repeat offenders inflict serious harm upon society and should be 
severely punished. 
• That offenders wiU be deterred from crime only if they are made to 
realise that crime will lead to isolation from the community (referring to 
imprisonment). 
• That prisons are not supposed to be pleasant places, and that the prison 
experience should be made unpleasant that people will desist from 
wanting to go thece, 
3. Although proponents of this model validate punishment around its social utility, they 
atso support just deserts philosophy (referring to the proportionality of punishment to 
crime). They believe, nonetheless, that just deserts should be subservient to the sociat 
utility of deterrence. This implies that, if it is deemed advantageous for the community 
to punish offenders more severely than they deserve to serve the purpose of 
deterrence, that this conviction should carry more weight. 
4. Just as with the justice model, proponents of utilitarianism believe in ll'le 
indeterministic view of responsibility, namely that offenders can reason and have freely 
chosen to violate the law (the free-will principle), and that they therefore deserve to be 
punished for the harm they have inflicted upon society. 
It should be obvious from this summary that, although both models mentioned above are 
based on the return to the principles of the classical school, their interpretations of these 
principles differ widely. 
33 
2. 1.3.2.3 The effects of the neo--classical school 
2.1.3.2.3.1 Structured sentencing 
One of the most significant outcomes of the neo-classical movement (referring to both the 
justice model and the nee-utilitarian punishment model) was the introduction of a "structured"' 
sentencing approach in America. According to judge Frankel (1972b:901), sentencing 
guidelines were meant .. to put boundaries on [judicial} discretion, enhance fairness, promote 
certainty and systematic planning, and end racial discrimination .... " On the federal level, the 
United States Sentencing Commission introduced federal sentencing guidelines that were 
implemented in 1987, whilst a number of states also changed their previously indeterminate 
sentencing systems into ones based on the principles of determinate sentencing and the use 
of sentencing-guidelines. 
Stmd:ured sentencing normally refers to a two-dimensional sentencing grid, where the one 
axis represents the seriousness-level of the offence, and the other the number of previous 
convictions. As one of the founders of the justice model, Von Hirsch (1976: 132) suggested 
that: "A presumptive sentence should be prescribed for each gradation of seriousness- with 
limited discretionary authority to raise or lower it for aggravating or mitigating circumstances." 
tn practice this implies that a sentencing official will read off the prescribed sentence for each 
offence by lining up the number of previous convictions with the seriousness of the offence, 
and has only limited discretion (normally ten per cent in either direction) to take aggravating or 
mitigating circumstances into consideration. Important with regard to this gradation of 
penalties is the justice model's restrictions on the duration of imprisonment (see point 
2.1.3.2.1 ). Convicts normally have to serve the whole term without provision for parole, 
although they could earn a reduction of time for good behaviour. 
The best known system of presumptive sentencing guidelines is that of Minnesota which led 
the way with the announcement, in 1980, of a three-part strategy, consisting of the 
appointment of a sentencing commission, the drafting of presumptive guidelines 1 and the 
creation of an appellate sentencing review body who had to ensure that judges did not deviate 
too far from these guidelines (Tonry 1999a:7). The Minnesota system was by and large 
successful, and sentencing disparities related to race, gender and geographical region were 
reduced (Ibid., p.9). 
The trend toward determinate sentencing continued to win support throughout the 1980's, 
and, in 2001, federal courts as well as about one-third of the states of the USA made use of 
structured sentencing (Mauer 2001 :11). What is important to notice, is that the majority of 
states still cling to the indeterminate structure, and that hybrid determinate and indeterminate 
systems exist in many states (Griset 2002:1). 
2.1.3.2.3.2 The "tough on crime" movement 
Closely coupled to the structured sentencing movement in the United States is the "war on 
crime," in general, and the ''war on drugs," in particular, that was launched by the Reagan 
Administration in the early 1980's. According to Mauer (2001: 11 ), law enforcement attention 
to drug offences increased dramatically, with a doubling of drug arrests in the 1980's and a 
record 1.6 million arrests by 1998. Heeding to public concerns about the crime problem and 
fear of crime, politicians embraced the "war on crime" idea which led to tougher legislation, 
especially on the terrain of drug trafficking. Mauer (2001 :14-17) provides four reasons for the 
"tough on crime" movement in the United States: 
1 According to Tonry (1999a:7} presumptive guidelines are called so because ofthe presumption that cases should 
be handled in accordance with applicable guideline ranges. 
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1. The politicisation of crime where, since the 1960s, politicians have progressively made 
the crime problem a central issue in their presidential campaigns; 
2. The American culture of individualism, which makes it easier to concentrate on 
punishing the individual instead of looking for communal solutions. 
3. A growing political climate that is particularly associated with increasingly harsh 
attitudes towards immigrants and members of marginalized groups. 
4. The increasingly marginalized character in terms of wealth of the American society, 
that divides people and makes it easier for the well-off to advocate punishment for 
those fess fortunate. 
From the "tough on crime" approach emanated measures designed on the one hand to make 
sentences more severe, and on the other hand to limit the discretionary powers of judges. 
These measures ant: 
1. "Mandatory minimum sentences" which, according to Mauer (2001 :14), were 
employed across aU states in 2000, 
2. The "three strikes and you're ouf' policy 1 that is employed in half the states. 
3. and "truth in sentencing .. statutes2. 
The effect of these measures (mandatory minimum sentences, the "three strikes" policy and 
the "truth in sentencing .. statutes) may be regarded as even more substantial than structured 
sentences, since they are far more widely applied. In the USA, these measures led, in 
particular, to an enormous growth in the prison population, even though crime figures, as 
such, have decreased somewhat over the last few yeam. 
1 Where normally a lifetime-sentence is mandatory for offenders who are convicted for a third time on a felony 
offence. 
2 Which determines~ violent offenders, in particular, should spend the largest portion of their sentences in 
priSon (in most cases at least 85 per cent). 
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2.1.3.2.3.3 Disadvantages of structured sentencing 
The structuring of sentences is, however, quite unpopular with certain groups, especially 
sentencing officials and scholars, who still support the principles of positivism and treatment 
as the main motive for criminal justice. Michael Tonry (1993:131) remarks that the federat 
guidelines, in particular, are among the most controversial and disliked sentence reform 
initiatives in the history of the USA. Judicial officers criticise these guidelines on the grounds 
Ulat they limit judicial discretion inordinately, that they are too complex, and that offenders of 
whom the background particulars differ widely receive the same sentences. Another objection 
is that they are too severe, and that they aggravate prison overcrowding. 
Apart from the personal misgivings of some parties, sentencing guidelines have also had 
some negative consequences that were probably unforeseen by those who came up with the 
idea. They are: 
1. tts potential for abuse by politicians and legislators: In contrast to the original ideas of 
the justice model, which suggested strict limitation of punishment within the structured 
sentencing system (see point 2.1.3.2.1 }, legislators - often motivated by public opinion 
- soon started to abuse them by lengthening prescribed sentences 1. Minnesota, for 
instance, doubled the presumptive lengths of all prison sentences in 1990 (T onry 
1999a:9). 
2. The potential for abuse by prosecutors: The high penalties accompanying certain 
crimes, and more specifically the use of mandatory minimum sentences and the three 
strikes stipulation, provides leverage for prosecutors to plea bargain from a very strong 
1 The ease with which legislators can change a structured sentencing system is aptly described by Zimring (1916), 
who stated that: " .. .if sentencing standards can be expressed as numbers written on a blackboard, all that is 
needed to change them is an eraser and the political will." 
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position 1. Apart from the fact that this obstructs due process, this situation actually 
results in decision-making being transferred from the judge to the prosecutor. Where 
sentencing guidelines largely removes the discretion of sentencing officials, the 
practical outcome is that the decision-making process is just reverted one step back, 
giving the prosecutor the powers to determine the lengths of sentences. 
2.1.3.3 Re-affirmation of the rehabilitation ideal 
The developments on the terrain of structured sentencing did not affect all states to the same 
degree, as mentioned under point 2.1.3.2.3.2. Furthermore, Robinson (1999:423) remarks 
that the rehabilitative ideal have never been totally abandoned since the 1970's and that 
various commentators have re-affirmed rehabilitation in a variety of guises. 
Supporters of the rehabilitation model reject Martinson's findings that "nothing works" and 
claim various examples of programs that have been empirically shown to be effective: 
1 As an exam pte of what can go wrong with a structured sentencing system that is misused by legislators and 
prosecutors, Griset (2002) debates the Florida case, where state prosecutors were responsible for drafting 
legislation. The Criminal Punishment Code (CPC) that came into effect in 1997, made provision for guideline 
scores (which are relatively low) to be computed, but stipulates that judges are free to ignore them and impose any 
sentence up to the long statutory maximums of the old indeterminate sentencing system, which provided for five 
years imprisonment for a third degree felony offence, 15 years for second degree, 30 years for first degree, life al'l(j 
the death penalty (Ibid., p.3). This code furthermore stipulates that no appeal against a maximum sentence would 
be possible, because maximum sentences are held to be presumptively correct, but that prosecutors would have 
the right to appeal any departure that is lower than the minimum. The CPC also prohibited judges from considering 
defendants' addiction problems into account as mitigating factors in sentencing (Ibid., p.4). The result of this 
legislation is that prosecutors can plea bargain down from whatever the statutory maximum sentence for a specific 
offence is, and are no longer limited by the more lenient sentences prescribed in the sentencing guidelines. 
• Community alcohol and drug treatment, where it was found that community-based 
substance abuse treatment reduces the likelihood of re-arrest. 
• Community sex offender treatment, where it was shown that a mixture of supervision, 
treatment and polygraph usage to be effective in reducing sex offender recidivism. 
• Cognitive skills development has also been shown to reduce re-offending. 
According to Albrecht (1998:71), rehabilitation must address characteristics that are dynamic 
(that can be changed, in other words) and are strongly correlated with crime. Some of these 
dynamic correlates are perceptions and attitudes toward employment, education, peer 
influence, drug use, and antisocial values and cognitions. 
Proponents of correctional treatment also argued that rehabilitation has yet to be given a fair 
chance, and that, as knowledge increases, new developments on the terrains of diagnosis 
and treatment will lead to more positive outcomes. 
2.1.3.4 Restorative Justice 
Restorative justice, also known as reparative justice or community justice, is a fairly recent 
development in corrections. Its prominence can be ascribed to two factors: 
1. Its popularity among the public, who seems keen on the idea that offenders should 
take personal responsibility for their crimes by paying back victims and the community, 
and 
2. the lobbying of victim's rights movements in First World countries who have, for a long 
time, complained that the criminal justice system had lost sight of the rights of victims, 
using them only as witnesses to crimes against the state. 
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As the term indicates, restorative justice seeks to restore the situation with regard to the 
victim, the offender, and the community, to such a level of functioning as more or less existed 
before the crime took place. As such, its ideas are not new, but actually stretches back to 
ancient times when offenders were held personally accountable to their victims and to the 
community. Programs that are normally associated with restorative justice are: 
• Vidim-offender reconciliation programs where offenders and victims are brought 
together to discuss the effects of the crime and to determine how restitution can be 
made to the victim. 
• Family group conferencing that are similar to victim-offender reconciliation, but 
specifically involve family members in the deliberations. 
• Victim assistance programs that offer help to victims during their exposure to the 
criminal justice process and thereafter. 
• Prisoner assistance programs that provide services to prisoners and their families 
during their stay in prison and after release. 
• Victim-offender panels that assemble groups of unrelated victims and offenders, linked 
by a common type of crime but not by the particular crimes that have involved the 
others. 
As for how it fits into the present penal system, the restorative justice approach calls for 
offenders to admit what they have done wrong {to show remorse) and to take steps to 
compensate the victim. There are primarily two ways in which these objectives can be 
realised in the correctional setting: 
1. Restitution, where it is required of the offender to repay the victim to compensate for 
the harm done, and 
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2. community service, which can be seen as a symbolic restitution where work done by 
the offender in the community without payment shows the offender's remorse and 
willingness to amend the wrong. 
There are, nonetheless, several other questions about the application and applicability of 
restorative justice that require further attention. This matter will receive closer attention in 
point 5.2. 
2.2 JUSTICE AND RETRIBUTION 
Central to this study, and the situation in corrections in general, is the issue of justice, as 
mentioned in chapter 1. The question of justice, or "fairness" as Fogel (1975) refers to it, 
essentially has to do with the reaffirmation of retribution as the main motive of punishment. 
The reason for the discussion of this topic is that retribution, especially in academic circles, 
has for long been downplayed as revenge, implying that it necessarily involves, as lves 
contends in his classical work: " ... concessions allowed to unreasoning cruelty." (1970:vi). 
Some writers, such as Tappan (1960:241), Reid (1981) and Glaser (1997:35) subsequently 
refers to it as "communal vengeance," viewing it as archaic and out of line with modem trends 
in correctional thinking. Recent changes in criminal justice philosophy, especially the 
movement towards the classical ideals of proportionality and just deserts, brought a renewed 
interest in the basic tenets of the motive of retribution. Apart from the historical precedents, it 
is also important to clearly state the author's viewpoint in this regard because of its central 
role in the argumentation followed in this study. 
2.2.1 What is retribution? 
Retribution can at once be seen as a straightforward and simple concept, but also as an 
immensely complicated philosophical issue, which has occupied and perplexed some of the 
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greatest minds on the fields of law, philosophy, and criminology. In its simplest terms, 
retribution can be described as punishment by the state to repay injustice. A term that is 
closely related is "just deserts" - referring to the deservedness of punishment by the offender. 
Caldwell (1956:390) describes retribution as" ... the pain which ... a criminal deserves to suffer 
[his just deserts] because he has broken the law and hurt someone else." Retribution is also 
often described in monetary terms, namely that the offender has incurred a "debt" as a result 
of his crime and that he consequently "owes" something to society. This debt should be 
"repaid" by suffering punishment. 
Retribution is not only concerned with the fact of repayment. Another provision is that the 
repayment should be proportionate to the crime committed (sometimes expressed as 
"quantitative retribution"). In this sense, retribution is closely related to justice itself. This 
relationship is illustrated by the universal symbol of justice, that is the Roman goddess 
Justitia, holding a scale (the scale of justice) in her one hand and a sword in the other. The 
scale is supposed to equal the damage produced by the crime with an equal punishment 
wrecked upon the offender. The balance of justice is then figuratively restored, even if it would 
be impossible to actually recreate the situation as it was before the crime. 
A third qualification of retribution is that there should, at least, be minimal culpability on the 
side of the accused (Simons 2001 :244). The relationship between culpability and wrongdoing 
would then qualify the deservedness of punishment, or the just deserts that it is right for the 
state to apply. 
In response to the critics of retribution, it should be mentioned that retribution must be clearly 
distinguished from its earlier predecessor, revenge. Although revenge also aims to repay 
injustices, retribution involves an independent and objective third party (the state), and not, as 
in the case of revenge, the injured party himself or his family. Although many critics regard 
42 
retribution as nothing more than "official revenge," the advantages of this approach over 
revenge are that: 
1. The state acts independently and is therefore in a better position to consider the 
interests of all parties. 
2. By being independent, the state is also in a better position to apply sentences that are 
equal to the harm done. 
3. Personal revenge, or blood vengeance, which in the past often proved to be socially 
destructive, is prevented. 
4. Retribution eliminates feelings of personal satisfaction because the punisher is not 
subjectively involved and is therefore free from any personal gains as a result of his or 
her decision. 
Retribution has an absolute character. One can distinguish between it and the other three 
motives of punishment (deterrence, protection of the community, reformation of the offender) 
in terms thereof that retribution looks back at the crime that has been committed while the 
other three motives look forward to see what good can be attained by applying it. As such, 
retribution does not require any utilitarian value (any good to be produced by applying it), but 
merely aims to repay the offender for what he or she has done. There is therefore a causal 
effect attached to retribution, in a philosophical sense, in that punishment can be seen as a 
logical consequence of crime. 
The famous German philosopher, Immanuel Kant (1724-1804), is an advocate of retribution in 
its purest sense. This implies that punishment is a categorical imperative and that no other 
purpose is necessarily to be served by punishing someone but the fact that he or she 
deserves it. The following passage is from Kant's Rechtslere (Sections 331, 333): 
Juridical punishment can never be administered merely as a means for promoting 
another good, either with regard to the criminal himself or to civil society, but must in all 
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cases be imposed only because the individual on whom it is inflicted has committed a 
crime. Even if a civil society were to dissolve itself by vote of all its members (e.g. if a 
people, inhabiting an island, were to resolve to separate form one another and scatter 
themselves over the surface of the globe} nevertheless, before they go, the last 
murderer in prison must be executed. 
This excerpt makes it clear that Kant believes punishment as so fundamental that absolutely 
no other reason, except for the fact that a crime has been committed and that there must be 
some degree of culpability, is necessary to justify it. 
George Hegel (1770-1831) based his justification for retribution on its "dialectical necessity." 
According to Hegel, the demand for retribution stems from the very concept of justice, which 
is absolute. Crime, as a rebellion against justice, can be seen as a negation of it and -
because the concept of justice is unassailable - crime actually implies that justice is 
contradicted and allowed only an apparent existence (in other words actual justice does not 
exist any more). The logical rectification of this situation is to restore justice by punishing the 
offender (Blanchard 1968:72). 
It is apparent from these viewpoints that, although retribution may have some practical value 
(such as maintaining social solidarity, giving the offender an opportunity to atone for his 
wrongdoings and satisfying people that justice had been done) that there is something of a 
built-in imperative attached to it, namely that "justice needs to be done because justice needs 
to be done," and not because any utilitarian function is to be served by it. 
2.2.2 Necessity for the central role of retribution in justice 
Critical to the retribution stance is the logical imperative to use it as the main motive of 
punishment, with the utilitarian motives secondary, as a prerequisite for justice or fairness. 
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The main argument in this regard is simply that, if either general deterrence, specific 
deterrence, protection of the community or rehabilitation was to be used as the main motive of 
punishment, without adhering to the basic principles of retribution, namely deservedness (just 
deserts) and proportionality, that it invariably leads to injustices. Taking, in other words, the 
past guilt into account, limits the extent of the punishment which it is right to inflict. The best 
way to illustrate this principle is by way of an example: If general deterrence, for instance, was 
to be used as the main motive of punishment, without taking the amount of guilt emanating 
from the crime committed into account, it would be plausible in a utilitarian sense ("the 
happiness of the greatest number") to lay down punishments that would really make potentia& 
offenders think twice, such as ten years imprisonment for parking offences, or life sentences 
for shop-lifters. It would even be right to punish innocent people, just as long as they are 
tbought to be guilty by the public. In the same vein, preventative punishment would make 
sense in terms of specific deterrence or protection of the community. 
Albough such arguments may sound far-fetched and unreasonable in an enlightened age, 
where the emphasis is on humanistic principles, these dangers have been shown to be real in 
the history of punishment as is pointed out under point 2.3. 
2.2.3 Translating just deserts into just sentences 
Even though the principle of retribution, or just deserts, seems indispensable, the probHml 
remains how to put the idea of proportionality into practice, in other words, how much of a 
particular punishment (such as imprisonment) should be laid down for a specific crime? 
The following exposition of just deserts is by Oliver (1999:55), and is based on literature en 
the scaling of various factors related to just deserts: 
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DIAGRAM 2-1: STRUCTURE OF JUST DESERTS DECISIONS 
SERIOUSNESS OF THE UNPLEASANTNESS OF THE 
CRIME PUNISHMENT 
Harm caused Blameworthiness I Relative unplea- Relative unpleasantness 
bvthecrime of the offender santness of different represented by the severity with 
I types of punishments which a specific punishment is 
I I applied Physical Mone- I I injury to tary loss 
Mental Circum- Previous victim by victim state of stances of convic-
offender the crime tions 
I 
Devising a scale reflecting the Devising a scale in which different types of 
relative seriousness of crimes punishments are rated in tenns of their 
relative unoleasantness 
Creating a "just deserts" scale by applying the scale 
representing perceptions about the seriousness of 
crimes to the scale representing perceptions about their 
relative unpleasantness 
This diagram can be explained as follows: According to Conklin (1992:472), a workable 
system of retribution or just deserts requires the rank-ordening of: 
1. Crimes by their relative seriousness, and 
2. punishments by their relative unpleasantness. 
This implies that two scales must be devised: The first a subjective scale based on how 
people rank crimes according to their relative seriousness, and the second a scale consisting 
of opinions about the relative severity or unpleasantness of punishments. According to the 
scheme above, devising punishment that frts the crime Oust deserts) consists of applying the 
seriousness scale to the unpleasantness scale (Ibid., p.472). 
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As for the seriousness of various crimes, two further criteria should be differentiated, namely 
the "harm caused by the crime" and the "blameworthiness of the criminal." (Bedau 1977, Warr 
1989). Sellin & Wolfgang (1964) further assigned values to two different components of a 
crime, that is the amount of injury to the victim and the amount of monetary loss, and 
accordingly compiled a summary score for each offence. Widespread agreement between 
samples in different countries regarding the ranking of the crimes was found (Conklin 
1992:473). In addition, Warr (1989) has shown that perceptions on the seriousness of crimes 
can be broken down into two distinct criteria: the "harm" caused by it, and its "wrongfulness," 
which is a normative evaluation of crime. 
To determine the blameworthiness of an offender has proven somewhat more problematic. 
According to the strict classical idea proposed by Beccaria, attention should be focused 
exclusive on the crime (in other words the harmfulness thereof), making determination of 
blameworthiness unnecessary. The neo-classicists, however, reasoned that it would be more 
appropriate to consider the blameworthiness of the offender together with the harm done by 
him when laying down just sentences. 
According to Conklin {1992:472-3), determining blameworthiness consists of two steps: firstly 
by determining the motivation or mental state of the offender, and secondly, by taking the 
circumstances surrounding the crime into account. A peripheral offender, for example, might 
be treated as less blameworthy than someone who plans and perpetrates a crime alone. 
Thirdly and most importantly, past convictions is universally accepted as an aggravating factor 
when the blameworthiness of an offender must be determined. 
Determining how unpleasant different types of punishments are has proved to be an intricate 
process. Erickson & Gibbs (1979) devised a scale whereby respondents had to equate the 
severity of different penalties in comparison with a standard of one year in [an American] jail. 
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On these grounds, they determined that a one year jail sentence is equal to the equivalent of 
a six months prison sentence; 7,8 years probation; or a fine of about $3000. The data in 
different countries would obviously differ, depending on the range of available penalties and 
the differences in perceptions. To find common grounds for standardising the punitive values 
of different types of sentences is not as easy as it seems. Firstly, two years imprisonment can 
not necessarily be seen as twice as punitive than one year imprisonment. fn the second 
place, if it was shown in this study that, even if the public in a certain sample equates one 
year imprisonment with, say, five years probation, this does not necessarify mean that two 
years imprisonment will be equal to ten years probation. Thirdly, it must be remembered that 
such estimations are often vague, subjective, and culture bound, and may onfy reflect the 
mood of the times. 
The main dilemma with an exposition such as this one is that all of these criteria subsequent!y 
depend on subjective evaluations, in other words if a scare could be devised for each one of 
these criteria, different individuals, cultural groups, and judges would probably have diverse 
ideas on the relative significance of the criteria invofved and how these facts should be 
translated into just sentences. Just deserts can thus largely be seen as a subjective and 
culture-bound phenomenon, tacking an empirical foundation with which to provide justice in 
an absotute way. 
The possible complexities of determining what constitutes just deserts in the minds of pe• 
do not negate its necessity to convince people that "justice has been done". According to 
Roger Hood (1962:17): 
The sociological theories of punishment rest upon the assumption that punishment for 
crimes should be related to the moral conscience of the community on whose behalf it 
is being inflicted. Unless the aims of punishment take into account the sensibility of the 
community, the penal system will not serve one of its primary functions, that is, to 
maintain communal stability. 
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When people perceive sentences handed down as too lenient, they normally interpret it as an 
unwillingness or inability of the authorities to maintain justice. According to Harlow, Darley & 
Robinson: " ... penal system practices should be in accord with community views because the 
community is not likely to stand for them if there exists widespread sentiment that criminals 
are not receiving their just deserts" (1995:73). 
2.3 SUMMARY AND EVALUATION 
Chapter 3 will finally recapitulate the development of penological ideas and try to explain it 
from of a retributive viewpoint. This summation will again make use of the following three 
headings: 
1. The underpinnings of penological thought: the classical and positivistic schools. 
2. The development of the prison. 
3. Recent developments on the terrain. 
2.3.1 The classical and positivistic schools 
The barbaric practices of the Middle Ages came under scrutiny during a major intellectual 
upheaval in the 181h Century that today is known as the "Era of Enlightenment." Cesare 
Beccaria, the central figure of the classical school of criminology, was strongly influenced by 
the writings of Montesquieu and Voltaire, especially by their views on utilitarianism and 
humanitarianism. From this perspective he strongly reacted against the practices of his day 
such as judicial discretion, capital punishment, torture, secret accusations, and 
disproportionate punishment. He was of the opinion that punishment should only be used to 
deter people from committing crime and to protect society. Because man is seen as a rational 
being, it was argued that people were able to make decisions and to choose between right 
and wrong. They could therefore be held responsible for their actions and therefore deserved 
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to be punished. The central principle of this movement was that "the punishment should fit the 
crime," and this proportionality between crimes and punishment was meant to counteract the 
injustices of the Middle Ages that resulted from the unfettered use of discretion by the judges 
of his day. 
The second school of thought in the late 191h century, whose main proponents were Lombroso 
and Ferri, held the view that crime could be dealt with more efficiently by reforming the 
offender. Their arguments were based on the contention that developments in the social 
sciences would enable scientists to analyse criminogenic factors and to pinpoint the various 
reasons why people commit crime. By diagnosing offenders to determine their specific 
problems, prisons would act as treatment centres where individualised treatment would be 
rendered. Components of this school reacted strongly against the classical school, and 
argued that individual treatment would be much more effective in preventing recidivism than 
mere punishment. This viewpoint became known as the positivistic school and their main 
tenet is that "the punishment should fit the criminal." 
When comparing the ideologies of the positivists and the classical school, a salient conclusion 
that can be drawn is that it is not the classicists' idea of deterrence and protection of the 
community against which the positivists reacted (as rehabilitation also aims to protect society 
and deter offenders from re-committing crime by means of reformation). Its reaction is actually 
against the underlying principle of retribution, according to which the punishment should be 
proportionate to the crime committed. As mentioned by Oliver (1998a:91), the positivistic 
school attempted " ... to shift the goalposts of justice ... ", replacing the notion of just deserts 
with an attempt to rehabilitate the offender, in other words to remove the "deservedness" 
factor from justice and to substitute it with a scientific strategy that would reform offenders 
without having to submit to the moral values of just deserts. 
50 
2.3.2 The development of the prison 
The development of prisons can be seen as a direct result of the new directions in punitive 
philosophy (the classical and positivistic schools} as the prison fitted both schools' 
philosophies as a correctional tool. As for the classical school's suggestion that the 
punishment should fit the crime, prisons provided an ideal way of matching punishment and 
crime by enabling the state to detain offenders for variable lengths of time. For the positivists 
prisons provided the venues that they needed to apply their regiments of classification and 
treatment. When looking at the development of the prison, it must be mentioned that prisons 
at no stage during its history focused exclusively on one of these strategies to the total 
exclusion of the other- imprisonment always contained elements of retribution, deterrence, 
incapacitation, as well as an underlying aspiration to make better persons of those being 
detained. The differences should rather be seen as in emphasis and in aims. 
Some of the earliest prisons based on the principles of the classical school were the Walnut 
Street Jail (1790}, the Eastern State Penitentiary (1818}, and the Auburn Silent System 
(1815}. These prisons held the belief that isolating prisoners would prevent criminal 
contamination and would give convicts time to reflect on what they did wrong. The Walnut 
Street Jail and the Eastern State Penitentiary did so by physically isolating inmates, while the 
Auburn system prevented prisoners from communicating with each other. 
When evaluating the earliest prisons, it is obvious that they were intended to reflect 1he 
principles of the Enlightenment, that the whipping posts and the gallows of the past should be 
replaced by more humane, rehabilitation-oriented incarceration of offenders. Unfortunately 
this attempt at a positive and scientific way of reforming offenders proved to be just as severe 
as the previous system. This time the damage to offenders was of a mental rather than 
physical kind. 
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In 1870 a new wave of optimism led to the introduction of a progressive classification system 
that was based on the penal experiments by Alexander Maconochie in Australia and Sir 
Walter Crofton in Ireland. Maconochie and Crofton developed marks systems whereby 
prisoners could earn an early release date based on their cooperation with various prison 
programs. The two main ideas on which the transformation in American corrections centred, 
were that a) rewards systems were to be introduced, to encourage prisoners to work toward$ 
their own rehabilitation; and b) reformation, not vindictive punishment, should be the main 
purpose of incarceration. The Elmira Reformatory is the best-known example of an institution 
based on these ideas. Actually, the principles upon which this prison was based are quite 
modem, and, in many respects, sound as if they rather belong to the regimen of an institution 
buiJt today. Unfortunately, the programs proposed in this model proved to be too difficult for 
most inmates, and in the end warders had to resort to punishment to maintain discipline, 
which defied the ideals of the humane treatment of prisoners and led to its demise. The failure 
of the reformatory was actually quite significant, as it reflects to a large extent the failure of the 
modern prison, where good intentions are not replicated into success figures. To state it 
bluntly: prisons do not seem to be places where reformation is possible, and often result in 
bringing about the worse in people instead of improving them, 
ln"tbe 1920's, a different approach was tried out. The medical model went all the way in terms 
of a positivistic convention and was based on an exclusively deterministic viewpoint, 
according to which treatment and rehabilitation should be the sole goals of incarceration. The 
prison was turned into a mental hospital; warders were replaced by nurses and the warden by 
a psychotherapist. Two additional tools were introduced to assist them in this effort: The 
indeterministic sentence (according to which prisoners' stay in prison would depend on the 
time it would take to rehabilitate them) and the appointment of a parole board (that consisted 
of experts who decided on the release date of convicts). Under the guise of reformation and 
benevolence, state power over the individual became absolute. Parallel with developments in 
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mental asylums, the prison became a place where the lives of "patients" were almost totaUy 
controlled by professionals who had extensive decision-making powers to determine their 
futures. 
Although the tenets of the medical model were never fully incorporated into most sentencing 
and correctional systems in the world (the medical model was a limited experiment even in 
the United States), its influence on practices such as the individualisation of sentences, wide-
raging discretionary powers of sentencing officials, indeterminate sentences, the use of 
parole, and the use of the parole board to determine release dates has had large appeal in 
almost all countries. The important question to be asked in this regard is why this model is so 
popular? 
One of the reasons why the medical model was (and still is) so popular among correctional 
administrators is the fact that it is almost impossible to criticise. Most of the decisions 
regarding sentencing and rehabilitation were placed in the hands of experts (social workers, 
psychologists, psychiatrists, and other social scientists), and because of the individualised 
nature of treatment, any criticism would mean that the professional integrity of the person 
applying the treatment would have to be questioned. Decisions taken under the auspices of 
"applying treatment" were therefore seldom queried, and were even immune from review by 
appellate courts {Tonry 1999b:1). For this reason, many of the repulsive features of 
imprisonment could also be made palatable to the public because - as long as prisons 
promised to rehabilitate the offender - no real objection can be raised against it. 
In conclusion it can be stated that lessons learnt from the history of prisons is particularly 
discouraging. The picture is one of a long list of attempts that do not work. This feeling is 
reiterated by Rutherford (1991:2), who remarks that: "The most striking aspect of prison 
reform over the last two centuries is how little of it there has been. tn most instances, the 
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gains have been modest, tenuous and often short-lived." The critical issue with imprisonment 
is thus not so much the idea of listing its mistakes to learn something from it for the future, but 
the message that nothing seems to work, reflecting a bankruptcy of ideas. 
2.3.3 Recent developments on the terrain of corrections 
During the end of the 1960's and the beginning of the 1970's, at a time when crime volumes 
started to escalate in the United States, the rehabilitation motive came under attack; partly 
because of a theoretical return to the classical principles of justice and just deserts, and also 
as a result of growing public concern with crime and public insistence that the criminal justice 
system should stop mollifying criminals (referring to treatment strategies). Some of the 
specific objections lodged against the rehabilitative stance were that: 
• Institutional treatment is unable to reduce recidivism. 
• The prison is an unsuitable venue for rehabilitation. 
• Rehabilitation is based on flawed assumptions. 
• The use of the indeterminate sentence and sentencing disparity lead to injustices 
towards offenders. 
Simultaneously with the demise of rehabilitation as the main motive of punishment, two new 
schools of thought became prominent, based on a return to the beliefs of the classical school 
of criminology. They were the justice model and the neo-utilistic punishment model. 
The justice model of David Fogel held to the following principles: 
• Justice as the goal of criminal justice. 
• An indeterministic view of responsibility. 
• Distrust in the powers of the state. 
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• Rejection of the rehabilitation stance. 
• Limitations on the use of incarceration. 
• "Justice as fairness," referring to a concern for all parties concerned with crime: the 
community, the offender, the victim, and even the officials concerned in applying 
justice. 
When evaluating the justice model, it is apparent that this model closely follows the principles 
of retribution as a motive of punishment, applied to a modern setting. In this regard it is 
strongly related to the ideals of the classical writers Beccaria and Bentham (Von Hirsch 
1976:6). Even though these early writers did not mention the principle of retribution as such, 
Beccaria can in essence be seen as a retributivist, and his ideas on utilitarianism and 
deterrence should be seen as purposive missions of retribution, rather than as self-
determining concepts. This notion is also supported by Beccaria's views on the proportionality 
of punishment to crime, and on his criticism of sentencing discretion that, in itself, does not 
necessarily defy the purposes of deterrence (meaning that extreme punishments can actually 
serve the purposes of an exclusively deterrent viewpoint - see point 2.2.2). 
In contrast with the justice model that stressed proportionality and fairness, The neo-utilistic 
punishment model represented more of a "hard-line" approach towards criminals, based on 
the premise that severer sentences and especially longer terms of imprisonment would deter 
them and other people from committing crime. The main beliefs of this viewpoint are that: 
• The government has a duty to protect its citizens. 
• The purpose of punishment is to vindicate the legal order. 
• That punishment, if severe enough, will deter. 
• Conditional support for the just deserts principle. 
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• Belief in the free-will principle. 
The nee-utilitarian punishment model which, to a large extent, embodies public support for a 
"tougher'' stance against law-breakers, exerts a major influence on correctional thought today, 
especially in the United States. Some of the latest developments such as mandatory minimum 
sentences, "truth-in-sentencing" practices, and the "three-strikes-and-you're-ouf' concept, are 
direct results of this school of thought. 
The main consequence of the return to the classical ideology of just deserts and the making 
the "punishment fit the crime" idea of Beccaria was the introduction of structured sentencing in 
the 1980's, according to which the penalties for certain crime categories (taking account the 
previous convictions of offenders) would be prescribed by legislation, and which greatly 
reduced the discretionary powers of judges. 
Although the initial idea with structured sentencing was to reduce prison sentences and to 
limit the use of incarceration in an effort to be more fair, "war on crime" politics in American 
from the 1980's onwards led to the hijacking of sentencing guidelines to serve the purposes of 
a firm stance against crime in general, but also against some crime categories, such as drug 
offences, in particular. Additional practices fitting in with a structured approach, such as 
mandatory minimum sentences, "three strikes," and "truth-in-sentencing" practices, also led to 
an unprecedented escalation in prison numbers. 
When comparing the positions of the neo-utilistic model and the justice school, it would seem 
that the differences between them are mainly theoretical, even though both are based on the 
premises of the classical school. The justice model, on the one hand, stresses the retributive 
concept of just deserts (in other words proportionality), whilst the neo-utilistic punishment 
model focuses more on the deterrent or discouraging effect of punishment. What is especially 
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important regarding their differences are the practical ramifications. Where the justice model 
proposes that sentences should be less severe, many writers on American corrections agree 
that the "punishment paradigm" has led, in fact, to severer punishments- referring to the 
greater use of imprisonment and also to longer terms of incarceration. 
Although writers sometimes refer to the hard-line stance as the "justice model" (Robinson 
1999:423, 424, Rosenfeld & Kempf 1991 :482), it is obvious that what is actually at stake are 
the principles of the neo-utilistic punishment model. To a certain extent, the ideas proposed 
by the justice model can be seen to have been "hijacked" by punitive public opinions that, in 
tum, encouraged politicians and legislators to abuse the idea of just deserts by making 
punishments more, and not less, severe. Practices such as mandatory minimum sentences, 
"truth-in-sentencing" practices, and the "three-strikes" concept, are clearly not in line with the 
proportionality principle of the justice model, but rather aim to deter would-be or real offenders 
from committing or recommitting crime. 
The core problem with the use of structured sentencing in this way, is that the same argument 
that was lodged against indeterminate sentencing - that it constitutes an abuse of state power 
against the individual - can also be used to criticise the determinate sentencing system 
because of its severe measures 1. In other words, although discretion is controlled by 
guidelines, none of its original ideas, that is to enhance fairness, promote certainty and 
systematic planning, and end racial discrimination have been realised. If seen from a 
1 Duster (1995:21) recalls the case in September 1989 of a federal judge in San Francisco openly weeping 
because new federal laws stipulated that he sentenced a first-time offender to ten years in prison. The case 
involved a man who worked for 24 years as a longshoreman, and who had a reputation as a good and honest 
worker, who drove a friend across town to make a drug drop-off, for which he received five dollars from his friend. 
He was not a dealer and was not involved in any drug transaction. According to Duster the prosecuting attorney, 
however, did not express any remorse for this sentence, stating that this would send a message to all who were of 
the opinion that the drug war was not serious. 
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retributive viewpoint, it is actually not retribution as such that caused this problem, but another 
utilitarian perspective, namely the use of punishment to deter, both specifically and generally. 
Ignoring Beccaria's prescription on penalties that should be at the same time proportional and 
as lenient as possible, the neo-classical school has again stepped into the trap of using one of 
the purposive theories of punishment as its main motive. 
The return of the classical ideas did not affect all states in the USA equally, and many still 
retain the principles of determinate sentencing. Rehabilitation is still seen by many as too 
good an idea to let go off. Proponents of the rehabilitation model are of the opinion that new 
developments in treatment modalities will show some treatment strategies to be superior in 
reducing recidivism that the current emphasis on punitive deterrence. 
A third development that came to the forefront during the last decade or so, is the idea of 
restorative justice, where the interests of the victim who - for a long time - has been seen as 
the "lost child" of the criminal justice process, are emphasized, and where justice is viewed in 
connection with restoration - both in a social sense, by restoring broken relationships as a 
result of the crime, and also practical, by means of restitution. 
2.4 CONCLUSIONS 
Two main conclusions pertaining to the development of correctional ideas may be advanced: 
1. The first of these has to do with the inevitability of retribution as the root of justice. The 
return to the traditional notions of punishment, culpability, and proportion can actually 
be seen in a deeper sense than a mere pendulum effect, where the mood of the times 
will determine whether criminal justice is to be based on leniency or punishment. It is 
the contention of the writer that the failure of rehabilitation can be related to a deeper-
lying and growing discontentment with the twentieth century's emphasis on relativism 
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and humanitarianism in place of common sense notions about right and wrong and the 
acceptance of certain fundamental truths. 
In this regard the positivistic trial with rehabilitation can actually be seen as an 
interesting experiment in values, where scientists attempted to replace the basic 
notions of justice, which is that people who wilfully break the law must be held 
accountable and should be punished, with a more humane alternative: to remove the 
blame from the individual by ascribing it to antecedental factors and to treat him as an 
unwitting "hostage to fortune" who must be conditioned into a law-abiding citizen. What 
is illuminating about the rehabilitation model is not so much the idea of helping people 
(which is what most members of the public make of it), but rather the methods that 
were employed to realise this goal. Freeing judges to calculate sentences on an 
individualised basis, and using indeterminate sentences to ensure that offenders are 
properly rehabilitated before releasing them, sound like good ideas. Practice has 
shown, nonetheless, that it could easily lead to the abuse of power since every 
decision taken on behalf of the individual was done under the guise of rehabilitation, 
and rested upon the superior knowledge of the treatment agent, against whose 
decisions criticism was practically impossible. The failure of the rehabilitation motive, 
then, is not essentially in terms of its failure to reduce recidivism (as it promised to do), 
but rather in the injustices inherent in this system. Neither is the idea of treating people 
wrong or unjust, but elevating it to the main motive of punishment will inexorably lead 
to injustice. 
On the other hand, the current emphasis on the deterrent effect of punishment has 
proved to be just as unfair. Acting under the pretext that "punishment does not work," 
utilitarians moved to the other extreme and used extreme penalties to satisfy the public 
and to attempt to deter people from committing crime without considering the notions 
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of basic fairness towards offenders. In answer to the question, then, why these 
utilitarian could be considered as wrong, the only plausible answer is that the basic 
principle of proportion between crime and punishment is lacking in these approaches. 
Although retribution creates various problems of its own, such as translating "just 
deserts" and "culpability'' into reality, there is a kind of inevitable necessity coupled to it 
requiring that crimes should be punished according to the wrong that has been done. 
2. A second lesson to be learnt from the history of punishment has to do with the 
continual failure of imprisonment to fulfil the basic requirements of a correctional 
measure, which is to reduce recidivism and to improve the offender as a person. If a 
list is made of all the attempts already made to reform prisoners, such as 
• isolation, 
• prison labour, 
• strict discipline, 
• deprivation of individuality and inhumane, 
as well as more constructive measures such as 
• parole as a means of motivating the offender to work towards his own 
rehabilitation, 
• training, 
• education, 
• nutritional programs, 
• a huge array of treatment methods and psychotherapeutical techniques, and 
• treating offenders as mental patients, 
all of which did not lead to either reduced recidivism or a real improvement in human 
conditions, one is left with the sad impression that just about everything had been tried 
and nothing works. 
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Another way of looking at this problem is to ask if the measures themselves are at fault or if 
the problem does not lie with the setting in which they took place, namely the prison. Chapter 
3 will discuss this question by looking at the failure of imprisonment. 
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CHAPTER 3: THE CURRENT CRISIS IN 
CORRECTIONS: THE FAILURE OF IMPRISONMENT 
In chapter 2 it was shown that, in an ideological sense, corrections finds itself in a crisis 
situation, without indications that any direction shows particular promise. Chapter 3 will look at 
the situation with regard to imprisonment, emphasising the failure of imprisonment with regard 
to both its intended consequences as well as with some unintended consequences created as 
a result of it. In connection with this study, the failure of imprisonment is an important issue, 
since both the need for probation as well as the extent to which limitations in probation itself 
should be tolerated, depend on the extent to which imprisonment can be regarded as a 
failure. 
Many countries today experience what can be referred to as an "immediate crisis" in 
corrections. This crisis refers to the inability of their criminal justice systems to handle the 
inflow and processing (to put it in economic terms) of criminal offenders, and in a resulting 
congestion of the criminal justice system in general and correctional facilities in particular. 
The crisis in corrections is discussed under the following headings: 
1. A brief description of the present situation. 
2. An analysis of the external factors that contribute towards the shaping of this crisis. 
3. The failure of imprisonment as a sentencing option. 
Chapter 4 will deal, in turn, with the evaluation of probation as a possible alternative to 
imprisonment. 
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3.1 THE CURRENT CRISIS IN CORRECTIONS 
Albrecht (1998) ascribes dramatic increases in the volume of crime internationally mainly to 
rapid and radical political, social and economic changes that are normally referred to as 
"transitional processes" or "processes of modernization." Countries all over the globe, but 
especially in Eastern Europe, Asia, and Africa, as well as some states in Western Europe and 
North America, are affected by these changes that often lead to sharp increases in crime. 
According to Albrecht (1998:54-55), this increase can be explained by changes in the 
opportunity structures as well as growing lawlessness (which, according to him, is likely to be 
observed in times of rapid economic and social change). 
In terms of this study the most important consequence of the increased volume of crime is the 
overburdening of the correctional system and its consequences. Regarding the situation 
worldwide, some examples may be cited: 
• In South Africa, Cilliers & Van Zyl Smit (1995:85) mention that overcrowding of prisons 
" ... may well bring the system to the verge of collapse." The prison population, from 
January 1995 to January 2002, has grown by more than 52 per cet71t, whilst prison 
capacity has only been increased by 10,7 per cent (South Africa, Department of 
Correctional Services: National Council on Correctional Services 2002), and it is only 
by making use of bursting and amnesty on a frequent basis that this growth has been 
kept to manageable levels. 
• In England, the prison population first saw a decline from 45 636 in 1990 to 44 566 in 
1993, but between then and 1995 there was a sharp rise to 51 047 (Cavadino & 
Dignan 1997:11). 
• Australia has had a growth of 4,1 per cent annually over the seventeen years between 
1982 and 1998 (Carcach & Grant 2000:1). 
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• For some European countries, the rise in prison populations were as follows: 
- In Italy the rates of imprisonment per 100 000 has grown from 45 in 1990 to 60 
in 1993 (Ruggiero 1995:46); 
-Messner & Ruggiero (1995:137) mention that from the early 1990's to 1994, the 
prison population in Germany has risen from 60 to 80 prisoners for every 
100 000 of the population; 
- In Spain, prison figures have increased from 10 765 in 1966, to 22 396 in 1985, 
and to 33 274 in 1991 (Bergalli 1995:156-157). 
• The USA situation, which is well-documented, shows 1 933 503 people in jails and 
prisons in 2000 (Loven 2001). According to Loven, the total corrections population 
(which includes those on probation and parole) in 2000 stood at 6,47 million- a rise of 
49 per cent since 1990. 
• Boe, Motiuk & Muirhead (1998) report concerning Canada that, during the five-year 
period from 1989/90 to 1994/95, the federal penitentiary population grew by 22 per 
cent. 
• Russia, who before 1980 had few conventional prisons and made use of labour camps 
for 99 per cent of convicted offenders, has a serious problem of providing sufficient 
and humane prison space for its large numbers of prisoners that is the result of a 
staggering growth in the crime rate (United States of America. US Library of Congress 
[2002]). This source also mention that many prisons stopped providing food to 
prisoners for months at a time, relying on donations from outside sources. 
• In Brazil, prison figures that increased from 125 000 in 1995 to 212 000 in December 
2000, and which caused some prisons to house three to five times more prisoners 
than their capacity, led to the country's biggest prison rebellion in February 2001. 
These gruesome prison riots, involving approximately 28 000 inmates in 28 prisons, 
led to the death of 19 prisoners (Salla 2001:8). 
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• The Library of Congress Country Studies: Nigeria [2002] reports that: " ... by the late 
1980's the overcrowding rate of the prison systems exceeded 200 per cent, with 
58 000 inmates housed in facilities designed to accommodate 28 000; in some prisons 
it was much worse. Although the government announced a prison construction 
program, little progress was evident and conditions were projected to worsen; by the 
year 2000, Nigeria's prison population was expected to be almost 700 000." 
• For Zaire, the prison population figures are not available. The Library of Congress 
Country Studies: Zaire [2002] reports though that prison congestion and corruption are 
widespread, and that reports of prisoners being tortured, deprived of food and water, 
and dying of starvation are common. 
Although all countries normally experience fluctuations in the real growth of its prison 
populations, it is evident at this stage that - generally spoken - most countries witness a 
massive growth in prison figures. Although this study will not endeavour an in-depth study of 
the internal processes at work within prisons that are related to the present crisis, the 
following consequences of same may be mentioned: 
• Understaffing. 
• Poor security. 
• Bad conditions within prisons (Old prisons, lack of sanitary facilities, lack of 
opportunities for activities, - leading to low staff morale and unrest). 
• Unrest among staff. 
• A "toxic mix" of life-sentence prisoners, politically motivated prisoners and mentally 
disturbed inmates. 
• Riots and other breakdowns of control over prisoners (Cavadino & Dignan 
1997:10). 
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In a briefing by the South African Ministry of Correctional Services (South Africa. Department 
of Correctional Services 1999:2) it was stated that: " ... the high density of prisoners in most of 
our institutions impacts on the behaviour of inmates, it promotes corruption, it has a negative 
effect on our staff, it hampers the application of rehabilitation and treatment programs, it 
encourages gangsterism, homosexuality and many other social ills." 
In addition, the congestion of correctional facilities often aggravate the problems that are 
normally associated with prisons, especially those having to do with the negative effects of 
imprisonment on the individual, such as psychological problems, health risks, the incidence of 
violence, etc. 
What this study does emphasise is the failure of imprisonment as a sentencing option and an 
evaluation of its wider consequences. It is discussed under two main captions: 
1. External factors contributing towards the crisis in corrections, and 
2. the failure of imprisonment, at the hand of an evaluation of its advantages and 
disadvantages as a sentencing option. 
With regard to the crisis in corrections, the external factors that will be discussed here can 
actually be seen as "driving forces" that exacerbate the situation, and intensify the negative 
impact of imprisonment on the prisoner, in particular. 
High prison populations can not be attributed to increases in volumes of crime alone (although 
they are an important contributing factor), but also depends on factors such as prevailing 
punishment philosophies, public opinion, criminal justice practices, and political factors, as 
well as the interrelationships between these factors. Some of these factors will subsequently 
be discussed: 
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3.2 EXTERNAL FACTORS CONTRIBUTING TOWARDS THE 
CRISIS IN CORRECTIONS 
According to Albrecht (1998:53): "The way correctional systems develop and the ways 
prisoners are treated are dependent on several variables the most important of which are not 
easily influenced by the prisons and prison administrators themselves because they are 
located outside the correctional system." It is impossible to properly assess the present crisis 
in corrections without taking these factors into consideration, because of their role in 
magnifying the problem. Diagram 3-1 provides a summarised version of the way in which 
various factors contribute towards the crisis in corrections. 
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Looking at this diagram (which is a gross oversimplification of the processes at work), it is 
obvious that the crisis in corrections does not occur in isolation, but is the result of various 
factors that culminate in the sentencing decisions that are taken in court. According to the 
diagram, sentencing outputs (or the number of convicted offenders that are sent to prison) are 
determined by: 
1. Practical inputs (the number of offenders referred to court for adjudication), 
2. certain court dynamics that have an influence on the decisions taken in courts, and 
3. ideological inputs (legislation and ideological philosophies that determine sentencing 
decisions). 
As for the practical inputs, societal dysfunctions (according to a number of criminological 
theories) can be seen as the root cause of crime 1. This, in tum, is often aggravated by 
economic factors. Crime, as a product of these societal problems (and a variety of other 
reasons) leads to the social control function of the criminal justice system coming into play 
(police, courts, and corrections). Important to notice in this regard is that decision-making is 
not limited to the judicial process alone, but that important decisions regarding the criminal 
justice process are also taken by the police. Ironically, the effectiveness of the police is also 
transversely related to the overpopulation in prisons, since improvements in police functioning 
(related to things such as apprehending and arresting offenders), invariably leads to an 
aggravation of the situation in prisons. This issue, however, will not be dealt with in more 
detail. 
1 This, again, is a simplistic representation of the truth, since various other factors can also give rise to crime, as 
well as a complex set of interactions between such factors and society. The scheme as presented here only 
attempts to provide structure to the line of reasoning adopted here. 
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Court dynamics, such as organisational factors and individual factors, also play an important 
role in the decisions that are made by sentencers. For the sake of brevity, it can just be 
mentioned that the judicial system, and the way in which courts function, often has its own 
dynamics, and that- in spite of the fact that the criminal justice system (police, courts, 
corrections) is typified as a system- these functions often operate very loosely within the 
larger system, with the result that each organisation often pursues its own aims and goals that 
do not always take the bigger picture into account. Likewise, individual role players (referring 
in particular to judicial officers), should also be seen as singular entities, each with his or her 
own outlook on life and ideas on what the task and function of adjudication and sentencing 
should be. 
Thirdly, ideological inputs are important in shaping the form that sentencing decisions take 
and its outputs in terms of the number of people sentenced to imprisonment. The contribution 
of three of these factors (general sentencing trends, public opinions, and political factors) 
deserve closer inspection. 
3.2.1 General sentencing trends 
"General sentencing patterns," as stated in the heading, refer to the effects that different 
punishment philosophies may have on sentencing. Reid (1981 :66) describes it as follows: 
"Adoption of a punishment philosophy of retribution or rehabilitation, deterrence or 
reintegration, incapacitation or reparation, or a combination of these purposes, will affect the 
nature of sentencing. Sentencing will in tum affect corrections." Different approaches to 
sentencing motives do not only affect the number of offenders corrections must handle and 
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the duration of penalties, but also the forms of punishment that are handed down 1. Whilst 
individualised sentencing was criticised for leading to arbitrary sentencing decisions, the 
punitive stance of the neo-utilistic punishment model (particularly with regard to longer prison 
sentences, the use of mandatory minimum sentences, and the decline in the use of parole), 
has had a direct bearing on the overpopulation of prisons that is currently experienced. 
As for the real effect of sentencing trends, research by Blumstein and Beck (1999) show that 
51 per cent of the tripling of the national prison population in the United States from 1980 to 
1996 can be ascribed to a greater likelihood of incarceration upon conviction (than in the past) 
and 37 per cent by longer prison sentences as a result of the "tough on crime" stance that is 
currently promoted. According to these researchers only 12 per cent of this increase is directly 
ascribable to changes in crime rates. These figures show the importance of sentencing trends 
in determining the "output'' of courts to prisons. 
3.2.2 Public opinions 
Public opinions is another important driving force in connection with a tougher approach to 
crime. Several studies and opinion polls indicate that the public, in most countries, is generally 
of the opinion that sentences laid down by courts are too lenient (Walker & Hough 1988:6, 
Corbett 1981:333). 
• In the Gallup polls in England (1981) two-thirds of respondents felt that prison 
sentences prescribed by the courts are, in general, too short. Similar findings were 
obtained in the United States (FIGGIE 1980), France, and Canada (Walker & Hough 
1988:6). 
1 General sentencing trends with regard to the use of community-based penalties in place of imprisonment, for 
instance, may largely influence the overcrowding in prisons. 
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• According to data obtained by Stinchcombe eta/. (1980), in 12 surveys stretching from 
1965 to 1978, 49 per cent of Americans in 1965 felt that sentences handed down by 
courts were not severe enough, which gradually rose to 78 per cent in 1974, and 85 
percent in 1978. 
• In a study on public punitiveness regarding juvenile offenders in Canada, Baron & 
Hartnagel (1996) found that 78 per cent of respondents in their sample were of the 
opinion that youth courts have become too lenient. 
• Walker, Hough & Lewis (1988:187)- in their study in England and Wales- have 
shown that dissatisfaction with sentences laid down by courts differ with respect to the 
nature of the crime. As for rape sentences, 90 per cent of respondents reckoned that 
sentences were too lenient. For mugging the figure was 87 per cent and for burglary, 
54 per cent. 
• In a South African study by Oliver (1999), 84 per cent of respondents in the Northern 
Province strongly agreed with a statement that sentences handed down by the courts 
are too lenient. 
With regard to opinions regarding imprisonment, Brillon (1988) has found the following: 
• That the public sees imprisonment as the ideal method of ensuring public order by 
playing the double role of deterring offenders and protecting the community (1988:89). 
Accordingly, approximately 58 per cent of respondents in the sample did not regard it 
inhuman to keep offenders in prison for twenty-five years. 
• That more than two-thirds of respondents were against the improvement of living 
conditions for prisoners (Ibid., p.90). This can probably be ascribed to 50 per cent of 
them viewing prisons as "veritable hotels" (Ibid., p.90). 
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Albrecht (1998:61) remarks that the public in transitional countries support the use of 
imprisonment much more than do the public in European countries: "Africa has an 
outstanding position with by far most pronounced preference for imprisonment." This can 
perhaps partly be ascribed to the fact that underdeveloped countries seldom experiment with 
alternatives to imprisonment (the functional use of probation has only been seriously 
introduced South Africa in 1991), and that people therefore associate punishment with 
imprisonment (Oliver 1999). Ironically, these are the countries that often can least afford this 
option. 
Public insistence that something be done about crime, especially in countries based on 
democratic principles and with free speech, often lead politicians to espouse and promote a 
stricter stance towards criminals, especially when this issue show promise in getting them 
elected or re-elected. 
3.2.3 Political factors 
In addition to political changes resulting from public pressure, sentencing trends in many 
developing countries are also shaped by coercion from First World countries, in particular, 
who insist that individual countries fully integrate their criminal justice systems into 
international systems (Albrecht 1998:68). This pressure is normally in the form of conditions 
attached to economic aid to poorer countries. According to Albrecht (1998:68) what is sought 
after by more dominant countries is that criminal justice systems the world over should be 
based on uniform criminal legislation and on minimum requirements for sanction systems, 
which can actually be seen as a "Europeanization" of values and norms. Albrecht cites as 
examples organisations and treaties such as the European Convention on Human Rights, 
The Council of Europe Convention for the Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment, and the European Prison Rules (Ibid., p.68). 
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Political factors are especially important in the sense that they shape, to a large extent, new 
legislation that has a direct bearing on the decisions that are taken in court. 
3.3 THE FAILURE OF IMPRISONMENT AS A SENTENCING 
OPTION 
As mentioned in the introduction, one of the assumptions of this study is that prison has been 
a failure in terms of its correctional usefulness. It will be argued here that imprisonment did 
not only fail in terms of the punishment motives, but that it can also be described as a failure 
as a result of its unintended consequences - referring to factors stemming from the use of 
imprisonment as a sentence that often aggravate the crime situation instead·of providing a 
solution. 
The goals of imprisonment (against which the failure of imprisonment in its intended 
consequences must be seen) can basically be equated with the basic motives of punishment, 
namely retribution, deterrence (both general and specific), protection of the community, and 
rehabilitation of the offender. The reason for the importance of the sentencing motives in 
relation to imprisonment is because the decision to lay down imprisonment is usually taken by 
a sentencing official, who weighs the interests of various parties up against the punishment 
motives. Furthermore, the whole structure of imprisonment as a sentence is (or is supposed 
to be) geared towards the fulfilment of these ideas (to deter, to rehabilitative, to incapacitate, 
and to punish). 
As reviewed in chapter 2, the goals of imprisonment are, to a large extent, closely related to 
the philosophies of the day. The first prisons were based on the principles of penitence, 
isolation and hard work, which were supposed to change the offender into a law-abiding 
citizen. From the 1870's, the emphasis fell more on the positivistic contention that the offender 
should receive treatment, culminating in the pure therapeutic approach of the medical model 
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in the 1920's, which remained the main motive of punishment until the 1960's. From the 
middle 1970's the goals of imprisonment shifted towards a more punishment-oriented 
paradigm, although this approach was not totally carried through. Many countries accordingly 
still adhere to rehabilitation as the main goal for incarcerating offenders, although practices 
such as mandatory minimum sentences, longer terms of imprisonment, and limitations on 
parole are also used extensively. 
3.3.1 The failure of imprisonment in terms of its intended consequences 
The main fields on which imprisonment can be seen to have failed are as follows: 
3.3.1.1 Failure to rehabilitate 
As discussed in chapter 2, the rehabilitation model of corrections, that held the sway for more 
than a century, came under attack during the 1970's, mainly because it was contended that it 
failed in its mission to reform offenders. 
In an interesting article by Kolstad (1996), in which 36 prisoners of the Trondheim prison in 
Norway were interviewed to determine the reasons why they think imprisonment does not 
rehabilitate, Kolstad report that, although the offenders generally agreed that their offences 
are illegal and deserve punishment, they were of the opinion that: 
• Imprisonment makes offenders more hostile and critical toward ordinary society, 
• two-thirds of the respondents did not believe that prison has any deterrent effect, and 
• nine out of ten agreed that prisons are "criminal universities." 
Instead of rehabilitation, prisons often tend to aggravate personal problems and have long-
lasting psychological effects on individuals (see point 3.3.2.2). 
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3.3.1.2 Failure to curb recidivism 
According to Petersilia (1990a:25), more than 50 per cent of prison inmates in the United 
States have served a prior prison (or jail) sentence. In a two year follow-up study of a 
matched sample of offenders in California, the group who have been incarcerated had a 72 
per cent rate of recidivism, compared with 63 per cent of those who remained in the 
community on probation. According to Sparks (2001 :28), 55 per cent of adult prisoners and 75 
per cent of young prisoners are back before the courts within two years of being released 
from custody. Cowley (1998:38} remarks that recidivism, although an elusive statistic, is 50 
per cent or higher in many states of the USA. In South Africa, the working figure of recidivism 
is 80 per cent, and can be higher (Cilliers 2002). 
In addition, comprehensive research by Martin Wolfgang has shown that each contact with 
the criminal justice system makes the next time more likely, and each period of imprisonment 
increases the chances of another incarceration (quoted in Schiraldi 1995:4}. In other words, 
imprisonment actually increases rates of re-offending of offenders instead of curbing it. 
In Germany, research has shown that yduthful offenders sent to prison had higher rates of 
recidivism than those given alternative sanctions (Pfeiffer 1996:1}. Studies conducted by the 
Criminological Research Institute of Lower Saxony which investigated regional disparities in 
sentencing and recidivism have found that the number of offenders per 1 00 000 of the 
population increased by seven per cent in regions where imprisonment was the norm whilst it 
decreased by thirteen per cent in those areas that made use of alternative sentencing (in 
Germany's case suspensions, probation, community service, and a system of day-fines}(/bid., 
p.1}. 
As for the effectiveness of deterrence, findings based on the argument that the effectiveness 
of individual deterrence can be related to the severity of punishment (in other words that, if 
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punishments were made more severe, it ~hould deter offenders more effectively from re-
offending), have shown that longer prison sentences have little effect on the crime careers of 
most offenders. Chambliss (1969) found that offenders who are highly committed to a life of 
crime (who represent a large percentage of the offenders in our prisons) are more difficult to 
deter than marginal offenders. According to Cavadino & Dignan (1997:34) there are research 
findings which actually show that offenders who suffer more severe punishment are more -
not less -likely tore-offend. 
As for the reasons why imprisonment fails to stop offenders from re-offending, Petersilia 
(1990a:24-25) mentions a number of aspects: 
• That possessing a prison record is not as stigmatising as in the past in many poorer 
communities in the United States,, because so many of the offender's peers (and other 
family members) also have "done time." According to a survey by Beck & Shipley 
(1989), 40 per cent of youths in state training schools have parents who have been or 
are incarcerated. 
• Petersilia (1990a:25) also remarks that, instead of being stigmatising, ex-convicts in 
some groups - in criminal gangs, for instance - view detention as something to brag 
about when they return to the streets. 
• For some people who go to prison, the grim fact is that conditions outside the prison 
are not that different from the conditions inside. 
Curtin (2001:871) remarks that evidence shows that many offenders will get into trouble again 
after release because there is nothing for them to do when they are released. Curtin, who is 
an American judge, mentions in his article that findings in 1999 have shown that 70 to 80 per 
cent of released prisoners are still unemployed after one year, 50 per cent are illiterate, and 
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ten per cent are homeless. A further 20 per cent of released inmates suffer from severe 
mental illness, that can not be influenced by imprisonment. 
It is apparent from these remarks that imprisonment has been a failure in terms of checking 
recidivism, and that it actually tends to increase such rates. 
3.3.1.3 Failure to deter would-be offenders from committing crime 
Arguments for using punishment as a way of bringing about general deterrence have also 
delivered unconvincing results. According to Von Hirsch empirical studies concerning the 
effect of severity on deterrence have had mixed results, " ... with some studies showing that 
increases in severity have a modest effect, and others showing no effect at all" (1976:40-41). 
According to the Florida Corrections Commission (2000), literature suggests that- in line with 
the initial propositions by Beccaria - the celerity of punishment is a more reliable deterrent 
than its severity. 
Referring to Petersilia's remarks above (point 3.3.1.2), the culture in deprived communities 
may have much to do with this, as incarceration has become part of the culture in these 
communities and has lost much of its deterrent value (1990a:24-25). 
3.3.1.4 Failure to protect the community 
Imprisonment implies that offenders, particularly violent ones, are effectively removed from 
society for a period of time and that the community is protected from their company. It would 
be a mistake, though, to put too much trust in institutional incapacitation. According to Curtin 
(2001:871), almost all prisoners, even those with long sentences, are to be released into the 
community again. In a study by Dinitz and Conrad (1980) of the Academy for Contemporary 
Problems of Columbus, Ohio, the effectiweness of incapacitation to reduce violent crime was 
78 
investigated. In this study 638 violent offences that resulted in arrests by the Columbus police 
in 1973 were studied. The question posed was: "If at the time of the last felony arrest for any 
offence previous to the violent arrest of 1973 a five-year sentence had been imposed, how 
many of the violent crimes of 1973 would have been prevented?" Findings obtained in this 
study show that a maximum figure of 34 per cent could have been prevented if this had been 
the case. The costs, though, would have been prohibitive. It was estimated that, for the state 
of Ohio in 1973, the prison population would have increased from about 9 000 to 33 000. It is 
obvious that the use of incarceration as a means of protecting the community is of limited use 
because of the exorbitant costs involved. In England, Sparks (2001 :28) also noted that the 
argument that longer sentences of imprisonment should be utilised to stop offenders from re-
offending does not stand up to close scrutiny as the Home Office calculated that a change in 
sentence lengths of the order of 25 percent would be needed to produce a one percent 
change in the level of crime, at a cost of 24 000 pounds per prisoner per year. 
To conclude, it could be stated that, when one looks at imprisonment from the viewpoint of a 
modern human rights perspective, it would seem that the rights of prisoners are clearly held in 
contempt, particularly if one considers that some of the rooted problems of imprisonment 
(such as homosexuality) are well-known facts. Even at its roots lie some practices, such as 
explicit threats of force and violations of human rights, which would be unacceptable 
elsewhere in a liberal democratic state, and which carries characteristics of the police state 
(Rutherford 1991:2). Instead of seriously considering alternatives to imprisonment, the history 
of the prison has been characterised instead by a constant process of prison reforms, with 
which it was hoped to "mend" imprisonment as a sentence. Perhaps the time has come to 
consider the possibility that imprisonment, due to its very nature, contains some negative 
elements that will never be totally eradicated. 
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3.3.2 Failure of imprisonment in wrms of its unintended consequences 
The second group of problems related to I imprisonment has to do with its unintended 
consequences. This refers to problems that, even though they are not intended as part of 
punishment, act to aggravate the effects of imprisonment - often to such an extent that the 
severity of the punishment is totally unrelated to the seriousness of the crime. 
3.3.2.1 The impact of incarceration on the families and children of prisoners 
Although the purported mission of a prison sentence is to punish offenders and not their 
families, the opposite is often the case. Studies have shown that the families of prisoners, and 
their children in particular, are often the biggest losers in the process (Clear 1996:7-8, 
Buddress 1997). In countries without some kind of a dole system, the situation often is that 
prisoners are looked after by the state (albeit basically), whilst the families are often left to 
cope without a breadwinner. 
Concerning the children of prisoners, studies by Gabel (1992) and Lowstein (1986)- amongst 
others - have shown numerous child difficulties as a result of the incarceration of a parent. 
Wright & Wright (1994) points out that pQor school performance, unsupervised free time, 
financial strain, decreased contact with adults and suppressed anger as a consequence of 
parental incarceration often act as precursors of delinquency. According to Wright & Seymour 
(2000:23), imprisonment of a parent can result in behavioural and emotional responses 
including fear and anxiety, sadness, and physical symptoms including increased health 
problems and regressive behaviour such as bed-wetting. Lloyd (cited in Cunningham 
2001 :37) also mention that welfare organisations working with prisoners' families claim that 
there is overwhelming evidence that children, who are already disadvantaged by a variety of 
factors, suffer discrimination, stigmatisation and further hardship following the imprisonment of 
a parent. 
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Reed & Reed (1997:59) and Gabel & Johnston (1995:83) also found that, apart from the 
trauma that a child experiences because of the incarceration of a parent, the irony of 
incarcerating parents lie therein that it often increases the probability of the child offending 
later in life. 
3.3.2.2 The destructive and brutalizing effects of imprisonment 
Imprisonment can have a brutalizing and destructive effect on the prisoner. In 1973, the 
National Advisory Commission on Criminal Justice Standards and Goals in the United States 
(p.313), gave the following compelling reasons for keeping offenders out of long-term 
institutions: 
Prisons tend to dehumanize people ... Their weaknesses are made worse and 
their capacity for responsibility and self-government is eroded by 
regimentation .... Safety for society may be achieved for a limited time if offenders 
are kept out of circulation, but no real public protection is provided if confinement 
serves mainly to prepare men for more, and more skilled, criminality. 
3.3.2.3 Destruction of future prospects 
Apart from psychological effects that are difficult to quantify, incarceration may also destroy 
the future prospects of individuals after release. It has been found, for instance, that 
imprisonment actually diminishes the employment prospectives of ex-convicts (Cowley 
1998:38). Freeman (1992), for instance, found large and lasting reductions in the earning 
potential of ex-prisoners. This may have to do with the social stigma that accompanies 
imprisonment, where the image of "ex-con" can pursue a person for the rest of his life and 
where prospective employers are never quite sure whether such a person is to be trusted. In 
Germany research showed than the removal of youthful offenders from society by means of 
imprisonment negatively affect their ability to find employment when released (Pfeiffer 
1996:1). Pfeiffer also mentions that another long-term study in the 1970's in Germany which 
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examined the effect of incarceration combined with job training - which was thought to be a 
promising rehabilitative measure at that time - indicated that, where about 40 per cent were 
employed before imprisonment, the unemployment rate rose to 60 percent after release, " ... in 
spite of intensive job training and good intentions." 
3.3.2.4 Inmate sexual assault and the dangers of HIV infection 
Closely related to the previous point of the brutalizing effect of incarceration are the problems 
relating to sexual assaults. 
One of the most serious problems that makes imprisonment an unacceptable sentencing 
option is the problem of sexual assaults and the health risks posed by it. Dumond (2000:407) 
remarks that, although the problem of sexual assault is a well-known fact in criminal justice 
circles as well as in society, very little is being done in prisons to stop or create intervention 
strategies to address the problem. The problem is partly that inmate sexual assault is inherent 
in the system of imprisonment, where people of the same sex are locked up together for long 
periods of time. 
As for the incidence of sexual assault, Dumond (2000:408) remarks that, although the actual 
extent of prison sexual assault is largely unknown (due largely to methodological issues), a 
recent study by Struckman-Johnson et a/. ( 1995) of the Nebraska prison system revealed a 
22 per cent rate of forced or coerced sexual assault amongst medium or maximum security 
prisoners, which may even be underrepresented, as a result of inmate codes and staff 
attitudes. According to Struckman-Johnson eta/. (1995) the problem seems to be even worse 
in larger prisons with more crowding and greater ethnic diversity. According to Dumond 
(2000:409), prisoners who are most vulnerable include: 
• Young, inexperienced prisoners. 
• Those who are physically weak or small. 
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• Inmates suffering from mental illness. 
• Middle class offenders who are not "street wise." 
• Those who are not gang affiliated. 
• Those known to be homosexually oriented. 
• Those who are disliked by staff or other inmates. 
Among the problems associated with sexual assault are the transmission of HIV and sexually 
transmitted diseases, medical injuries, post-traumatic stress disorder, depression, suicidal 
ideation, etc. It may also have severe long-term psychological consequences for both the 
victim and the perpetrator. 
3.3.2.5 The uneven application of imprisonment on the poor and disadvantaged 
Much have been written about the uneven descent of the criminal justice system upon the 
poor and marginalized segments of society. 
Referring to the Australia situation (as an example), Norden (1999:15) remarks that prison 
expansion is predominantly taking place in those states with a greater proportion of aborigines 
and Torres Strait Islanders 1. These groups are imprisoned at 50 times the rate of Australians 
in general. United States Secretary of State Colin Powell (quoted in Curtin 2001 :872) also 
referred to the slum neighbourhoods, where predominantly Black people and urban poor 
reside, as: " ... the training camps for America's prisons." 
Critical criminologists, in particular, charge that the disproportionate attention given to these 
segments of the population is not so much because they are more criminally inclined, but 
because they are more vulnerable and easier to target (Norden 1999:15). The question is also 
1 Aboriginal people living on the islands that run down Austraiia's eastern coast. 
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asked how a criminal justice system could be considered just when there are blatant injustices 
inherent in community structures as such. 
3.4 CONCLUSIONS 
Concerning the first part of this chapter, that is the external factors that influence the shaping 
of corrections. three factors were mentioned that deserve special attention: 
1. Sentencing trends, 
2. public opinions, and 
3. political factors. 
In terms of this study, these aspects' importance does not only lie in their influence on 
imprisonment alone, but more in the fact that any changes in correctional systems would have 
to take notice of its repercussions concerning these factors. 
With regard to the perceived failure of imprisonment discussed under point 3.3, the following 
diagram can be drawn: 
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DIAGRAM 3-2: CONSEQUENCES OF FAILURE OF IMPRISONMENT 
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Apart from categorising the effects of the failure to fulfil its basic mission and as to its 
unintended results, respectively, diagram 3-2 also show of the relationships between the 
factors: 
Firstly, it can be seen that the unintended consequences can have consequences for two 
groups: the offender and other parties. The importance of its effects on the offender is that it 
can in all instances be criminogenic, which contributes towards the failure of this sentence to 
deter prisoners from re-offending. As for its effects on the family of the prisoner and its 
uneven descent on the poor, these factors can be seen to aggravate sociai problems, which 
can in turn also be criminogenic, as described previously. 
As for its failure to fulfil its intended consequences, imprisonment can basically be seen as 
failing in its tasks to: a) Rehabilitate, b) deter specifically, and c) deter generally. As shown in 
the diagram, there is a direct relationship between its failure to rehabilitate and to deter. The 
failure in both its tasks of deterring specifically and generally can again be seen to have a 
direct effect on crime rates (which creates a circle effect in that offenders re-enter the criminal 
justice system). 
Other aspects bearing a relation to its failure to fulfil its tasks are the direct results of the 
overloading of prison facilities, which creates economic and managerial problems, which 
tends, in turn, to diminish the capacity of imprisonment to perform its tasks properly. As a 
result of adverse conditions inside overcrowded prisons, effects on the prisoner are also 
aggravated which can lead to an even bigger criminogenic effect. As mentioned in the 
introduction to this chapter, overcrowded prisons also have economic consequences that 
have a direct bearing on the general economic situation in a country. 
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This diagram also show the circle effect of the failure of imprisonment, in that crime, as well 
as perceptions of crime and societal problems, tend to influence public opinion, which leads to 
public insistence that sentences be made harder, etc. 
If these negative consequences are taken into consideration, the critical issue can be 
described as follows: A person commits a crime for which he deserves to be punished. 
Apart from the time served in prison, however, this type of punishment often has other 
wide-ranging effects that can far outweigh the severity if the punishment itself, which 
makes the sentence unjust. This can again be related to the notion of retribution, where 
some kind of fairness-principle (proportionality of punishment to crime) needs to built into a 
system, instead of only looking to see whether it works or not. 
Another way of stating the problem is that an ethical dilemma is created when people, even if 
they are prisoners, are wilfully placed in dangerous situations, especially as one of the explicit 
functions of the state is to protect is citizens. Whichever way one looks at it, there is clearly an 
unethical element involved in sending a person to prison if it is a known fact that he will have, 
say, a 50 per cent chance of getting infected with HIV1. From a just deserts perspective, it can 
even be asked if anyone deserves to be placed in such situations at all. 
If seen in terms of its failure as sentence, the unintended consequences created by its use, 
and the crisis situation in corrections that tend to aggravate the situation, the necessity for a 
feasible alternative or alternatives to incarceration require urgent attention. Chapter 4 will 
investigate probation, and in particular the use of Intensive Supervision Probation, in this 
regard. 
1 On the 10:00 news bulletin of 5 June 2001 (Radio South Africa), it was reported that the Minister of Correctional 
Services stated that up to 60 per cent of prisoners in South Africa could be infected with HIV, but that further 
research is needed to clarify this issue. 
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CHAPTER 4: PROBATION 
Chapters 2 and 3 have shown the crisis in corrections in terms of the ideological and the 
practical situations respectively. Chapter 4 will take a critical look at probation, evaluating it in 
terms of its perceived advantages and limitations, and also as a sentencing alternative to 
imprisonment. Chapter 5 also deals with probation, but then with regard to some of the main 
ideologies surrounding corrections at the moment. 
One reason for rethinking probation and its role as a sentencing option is that probation, 
according to John Augustus' model, was originally conceived and structured for offenders who 
pose little threat to the society (Lawrence 11991 :455). If probation is to be considered as a 
practicable alternative to incarceration, it would mean that offenders that are normally sent to 
prison should be considered for handling in the community. To a large extent, the whole 
debate surrounding probation at the mome!nt has to do with this aspect, as the use of 
probation for more serious offenders poses some unique challenges. The issues of 
community safety and the control of offenders, together with an attempt to prevent recidivism, 
have therefore received much more attention in recent times. 
The following aspects will be dealt with in this chapter: 
1. A description of probation. 
2. Probation as a sentencing option. 
3. Intensive Supervision Probation (ISP). 
4. Issues on ISP. 
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4.1 DESCRIPTION 
Because this study focuses on probation, a more complete description (than with 
imprisonment) is required. 
4.1.1 What is probation? 
The American Correctional Association (1975:7) provides the following definition of probation: 
"[l]t is a judicial disposition (sentencing alternative) that establishes the defendant's legal 
status under which his freedom in the community is continued subject to the supervision by a 
probation organisation and subject to conditions imposed by the court." This definition 
distinguishes four characteristics of probation: 
1. That it is a sentence which is laid down by the courts. 
2. That it is served in the community. 
3. That, although the offender stays in the community, his or her freedom is dependent 
on certain conditions. 
4. That the offender is supervised by a person or organisation that acts as a 
representative of the court. 
A second characteristic of probation is that, although it is an independent sentence, it can also 
be seen as a type of a conditional suspended sentence 1. This meaning of probation is 
captured in the word itself, where the term probation is derived from the Latin "probare," which 
means to test or to prove. The idea is that a sentence of incarceration is deferred, and that the 
1 To confuse matters even more, probation can be laid down as a condition for a suspended sentence itself (see 
point 4.2.1 ). In this case a revocation would mean that the term of imprisonment initially laid down by the court 
would normally be activated. 
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offender has to prove that he or she is able to remain crime-free in the community for a 
certain period of time. Imprisonment represents the "sword" hanging over a person's head, 
which aims at deterring the offender from further crime. 
A third characteristic of probation lies in its flexible nature. In this sense, no clear-cut 
distinctions between probation and other community-based sanctions can be drawn, as 
probation acts more as a condition for the application of community-based sanctions than as 
a sanction in itself. Almost any community-based measure can therefore be included in a 
sentence of probation, which makes it largely adaptable to the punishment motives and the 
needs of the offender. 
A fourth characteristic of probation, which is closely related to the previous point, is that there 
are often large differences between the program contents of different states (referring to the 
United States), different countries, and even different offices. Factors that may differ between 
different can include differences in the intensity of supervision, types and style of supervision, 
conditions, and revocation procedures, to mention some. This makes a precise definition of 
probation difficult, and also leads to problems when assessing the comparative effectiveness 
of programs. 
4.1.2 Origin 
The origin of probation is usually ascribed to a well-to-do shoemaker, John Augustus, who 
attended court cases in the 1840's and assisted petty offenders out of personal benevolence. 
Augustus lent a hand to many unfortunate people, who would normally have been sent to 
prison, paying their bail and caring for them in his own home. Afterwards he would report to 
the judge on their progress. Augustus reported one of the cases that occurred in August of 
1841 in his own words (cited in Bartollas & Conrad 1992:): 
90 
I was in court one morning, when the door communicating with the lock-room was opened 
and an officer entered, followed by a ragged and wretched looking man who took his seat 
upon the bench allotted to prisoners. I imagined from the man's appearance, that his offence 
was that of yielding to his appetite for intoxicating drinks, and in a few moments I found that 
my suspicions were correct, for the clerk read the complaint, in which the man was charged 
with being a common drunkard. The case was clearly made out, but before sentence had 
been passed, I conversed with him for a few moments, and found that he was not yet past all 
hope for reformation ... He told me that if he could be saved from the House of Corrections, he 
never again would taste intoxicating liquors, there was such an earnestness in that tone, and 
a look of firm resolve, that I determined to aid him, I bailed him, by permission of the Court. 
He was ordered to appear for sentence in three weeks from that time. He signed the pledge 
and became a sober man; at the expiration of this period of probation, I accompanied him 
into the court room ... The Judge expressed himself much pleased with the account we gave 
of the man, and instead of the usual penalty - imprisonment in the House of Corrections, he 
fined him one cent and costs amounting in all to $3. 76, which was immediately paid, and 
without doubt has been by his treatment, saved from a drunkard's grave. 
In this manner Augustus assisted over two thousand people, of whom - according to reports -
only a few returned as failures. After Augustus, the practice of volunteers working with courts 
to assist minor offenders continued until the state of Massachusetts authorised the first 
probation statute in 1878. In 1900 six states in the USA provided for probation. By 1920, all 
states made provision for juvenile probation, and thirty-three states also used adult probation. 
Today, in the United States, more than twice as many people are placed on probation as are 
sent to prisons and jails (Bartollas & Conrad 1992}. 
4.2 THEORETICAL UNDERPINNINGS: THE REINTEGRA-
TION MODEL 
Although there are different approaches to probation nowadays (see chapter 5 for a 
discussion of four different models of probation), probation is essentially based on the idea of 
helping offenders to become law-abiding citizens by providing them with opportunities and 
teaching them how to use these opportunities. This is known as the reintegration model. 
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To understand this term better it is necessary to see where it comes from. In sociology there 
is a concept "integration" that is described as "the extent to which members of a group work 
together in the attainment of a common goal." (Johnson 1971 :54-56). If integration is seen as 
the extent to which people work together, re-integration - on the other hand - would mean that 
those individuals who do not give their co-operation (people who are not efficiently integrated) 
must be taught how to re-integrate successfully. 
According to Carney (1980:95), elements of the "anomie-theory" can also be detected in the 
reintegration model. Durkheim (quoted in Carney 1980:95) described anomie as: "Insufficient 
normative regulation of individual's activities, with the result that they do not feel attached to 
the collectivity." According to Durkheim, historical developments such as urbanisation, 
industrialisation and work specialisation were all factors that limited the traditional roles of the 
family and religion in integrating an individual successfully into the community (Turner & 
Beeghley 1981:244). The result of this lack of proper integration is that some people feel 
estranged from the common values of the community, and may then tum to alternative modes 
of behaviour because they feel rejected by society (Ibid., p.343). 
If the anomie-theory is placed into the context of the reintegration model it would mean that, if 
we want to address the problem of crime in a meaningful way, ways would have to be devised 
to reintegrate anomie (or lawless) people effectively into society. According to Carney the 
reintegration model is based on the belief that, if individuals were free to take part in the basic 
social institutions successfully, they would feel satisfied and will be disposed towards 
conformity (1980:85). Conformity in this sense refers to "law-abiding citizenship," and the 
purpose of community-based corrections is then to influence deviant individuals to take on the 
role of law-abiding citizens. 
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4.2.1 Rationale 
The "American President's Commission on Law Enforcement and Administration" (1967, 
quoted in Bartollas 1985:11) described the role of community corrections as follows: 
The task of [community] corrections therefore includes building or rebuilding solid 
ties between offender and community, integrating or reintegration the offender into 
community life - restoring family ties, obtaining employment and education, 
securing in the larger sense a place for the offender in the routine functioning of 
society. This requires not only efforts directed toward changing the individual 
offender, which has been almost the exclusive focus of rehabilitation, but also 
mobilisation and change of the community and its institutions. 
From this can be concluded that the focus of the reintegration model has to do with the 
community and the offender. It relies on the following assumptions regarding these two role 
players: 
4.2.1.1 The community 
According to Bartollas the reintegration model assumes that offenders' problems must be 
solved in the community where they began. McCarthy & McCarthy implies, for instance, that 
some communities deprive their members of contact with institutions that are basically 
responsible for the development of law-abiding contact: sound family life, good schools, 
employment, recreational opportunities, etc (1991 :2). It is accordingly felt that society has a 
responsibility for its own problems and that it can partly fulfil this responsibility by helping law-
violators to integrate themselves back into the social order (Bartollas 1985:27). The way in 
which this is to be attained lies in the provision of opportunities whereby offenders would be 
enabled to develop law-abiding behaviour. 
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4.2.1.2 The offender 
According to Bartollas (1985:27) the most important requirement for the success of the 
reintegration 'model is that offenders must be taught how to make use of these opportunities. 
The process whereby offenders learn how to reintegrate successfully is known as 
"internalisation." To bring about internalisation, offenders must be introduced to options such 
as job training, job creation, recreation and any other practical alternatives to crime (Bartollas 
1985:28). The idea with this is that internalisation should eventually lead to conformity with a 
law-abiding mode of life. 
Reintegration philosophy has encountered increased criticism in recent years, though. Critics 
charge that this high-sounding concept lacks meaning in the real world. These commendable 
sentiments, they explain, are extraordinarily unrealistic in a world in which narcotics, the 
underclass community, racism, and lack of opportunities define resocialization for adult 
offenders (Bartoll~s & Conrad 1992:197). 
4.3 PROBATION AS A SENTENCING OPTION 
4.3.1 The court use of probation 
Apart from the flexibility of probation with regard to its contents, probation is also exceptionally 
adaptable in terms of its use by the courts. Although its application is usually prescribed by 
legislation, it can potentially be used for a variety of reasons: 
1. As a direct sentence (in the place of imprisonment); 
2. as part of a split sentence (also known as "shock incarceration"); 
3. as a condition of a suspended sentence; 
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4. as condition of a deferred sentence (as a type of diversionary measure); 
5. as an alternative to pre-trial incarceration; 
6. as a release mechanism from prison (also known as its "back-end" use); and 
7. to replace imprisonment for offenders who are not able to pay fines. 
Apart from these uses, probation can practically be employed in any instance where the court 
wants to keep some kind of control over an offender when it does not want to ~xpose him or 
her to imprisonment. 
4.3.2 The sentencing decision 
For a sentence of probation to be set into motion, the sentencing official would normally 
request a presentence report from the probation office. This report is based on a presentence 
investigation. The purpose of this report is to provide the sentencing official with the basic 
facts relating to the life history of the offender and his present environment, and essentially 
deals with the question of whether this type of sentence will be suitable to the specific 
offender. Judicial officers normally rely heavily on the recommendations contained in these 
reports when deciding on the conditions and duration of the sentence. 
The choice to lay down probation as a sentence is mostly taken by the sentencing official, 
although - in some isolated cases - probation for certain offences may be determined by law 
or prescribed as part of a sentencing guidelines system. Although the magistrate or judge 
normally has the prerogative of laying down probation at his or her discretion, certain 
categories of offenders (such as rapists, violent offenders, murderers, etc.) may sometimes 
be excluded by legislative provision. Apart from any legal restrictions placed upon the 
sentencer, the factors that are normally taken into consideration when considering a 
sentencing of probation include: 
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4.3.2.1 The type of crime 
Although some justice systems prohibit certain types of offenders from being considered for 
probation, it can theoretically be applied to any type of crime. According to Krugel & 
Terblanche (referring to the South African situation) the type of crime is not the decisive factor 
when correctional supervision is to be decided on; the offender and his circumstances are of 
more importance: "He must be a person who is in need of supervision and can profit from it." 
(1991 :1007). Notwithstanding this provision, probation is normally reserved for and 
considered as suitable for less serious offenders. 
4.3.2.2 The suitability of probation ·as sentence 
Probation can be a suitable form of sentence for those types of offences that lend themselves 
to treatment or supervision, such as drug or alcohol abuse, the non-payment of maintenance 
and psychological treatment. Sentencing officials may also consider probation for 
humanitarian reasons, such as when an offender is a single mother or when she requires 
medical help. 
4.3.2.3 The type of offender 
Although not limited to first-time offenders and juveniles, it is considered more suitable for 
such groups because it is supposedly easier to exert a positive influence on them. Older 
people and repeat offenders are usually more resistant to intervention. 
4.3.2.4 The safety of the community 
The safety of the community is a vital factor when a sentence of probation is considered. 
Even though strict surveillance of probationers may decrease opportunities to commit further 
crimes, this can not be guaranteed to the same extent as with imprisonment. 
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4.3.2.5 Employment and a fixed address 
For practicat reasons candidates are normally required to have a fixed address (so that they 
can be monitored) and should ideally be employed. In countries such as South Africa this 
presents a reat probtem as a targe segment of the poputation are chronically unemptoyed due 
to a scarcity of work.. 
4.3.2.6 The Availability of Community Resources 
Because probation constitutes a community-based disposition, the judge must atso consider 
the availability of community sources before laying down the conditions that the offender win 
be answerab1e to. 1t is point1ess, for exampte, to stiputate that the offender must do 
community service somewhere if such a place is not willing to let him work there. 
4.3.2. 7 The Willingness of the Offender 
A tG$1 important consideration that is easily overtooked is the wilting ness of the offender to 
participate in such a program. If a person is negative towards the sentence from the outset, its 
chances of being suecessful are slim. 
4.3.3 Intensity of application 
1t is important to distinguish between so-catted "routine probation" and "intennedi&m 
sanctions," which refers to a much more stringent measure in terms of supervision and 
conditions. 
4.3.3.1 The routine application of probation 
RaWne probation, as apptied in the United States and other European countries, usuatty 
invofves the release of an offender into the care of a probation officer (traditionally someone 
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with some social work education), who acts as his or her counsellor or advocate1• Although 
such a sentence is normally conditional2, the conditions usually do not involve more than that 
the offender shoutd teaa a taw-abiding tife, maintain his or her emptoyment or pursue 
educational training (in the cases of pupils or students), meet family responsibilities, undergo 
some kind of treatment (if needed), or receive medicat and psychiatric attention. Other 
prescriptions that are normally included are that the probationer must obtain permission 
before teaving the jurisdiction, and that he or she should not associate with criminat etements. 
Supervision is usually minimal, and the probation officer often only becomes really involved 
with his or her clients when they experience some kind of problem. 
A second characteristic of routine probation is its adherence to the principtes of the 
rehabilitation model. According to lurigio & Petersilia (1992:7): 
Most probation staff at that time [referring to the situation before the 1970's) supported 
the medical model, which assumed that offenders were sick, disadvantaged, or 
otherwise needy. The probation officer's task was to diagnose the trouble and provide 
appropriate treatment (either directly or by referral to another agency). In this context, 
the officer was seen as the probationer's advocate or counsellor. The obligation to 
enforce court-ordered conditions was acknowledged, but aspects of control, monitoring, 
and surveillance remained secondary. 
untortunatety, especiatly in the United States, severe crowding with regard to probation is 
often the case and, as a result, meaningful intervention on an individualised basis is almost 
impossible to accomplish. Rosenfeld & Kempf (1991 :488) account that in los Angeles, half of 
1 The idea of "advocacy· refers to the notion that a probationer needs someone to act as advocate or mediator in 
his or her stead. Such a person had to stand in on his or her behalf in the community - fighting his or her case and 
helping him or her to secure a place in society. 
2 A sentence of unsupervised probation is also used, which is in principle similar to the unconditional suspended 
sentence as used in our country. This sentence merely require of the offender to remain crime free for a certain 
period of time in lieu of a prison sentence. 
the probation population is supervised by probation officers with casetoads of a thousand or 
more offenders and, in San Diego County, rates are as high as 700 cases per officer. Joseph 
Conrad (1985:412) describes the problem of probation overloading as follows: .. Understaffed 
probation departments cannot possibly carry out the role and intention of John Augustus, the 
admirable father of probation, who saw that friendly understanding coutd change the course of 
an offender's life ... [and]. .. there are too many probation departments in which officers cannot 
even find time to see probationers during the prescribed period of supervision." The role of 
rehabilitation in ordinary probation can therefore largely be seen as an attempt to pacify the 
court and the public that something is being done about the offender. 
Concerning the types of offences for which offenders receive probation, Loven (2001) 
mentions that approximately 52 per cent of those on probation in the United States were 
convicted of felonies, of which most were cases of driving under the influence, followed by 
drug offenders. 
Routine probation can consequently be described as a re1atively light sanction which is mainly 
aimed to sentence first offenders or offenders who do not hold a danger for society. Although 
it is based on the rehabilitation mode1, tittle to this effect is normally conc1uded, which is 
mainly ascribable to the overloading of probation officers, who are forced to react to problems 
rather than being in the position to act proactively. 
4.3.3.2 Intensive Supervision Probation (ISP) 
In the early 1980's, with the advent of the corrections crisis in the United States, it was 
realised that the modem penal system has too few available sentencing options. According to 
Petersitia, Lurigio and Byrne (1992:ix) the problem was that availab1e options were either too 
lenient (referring to probation and fines) or too harsh (imprisonment). Considering realistic 
alternatives to imprisonment, it was realized that it is important to weigh individual measures 
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in terms of their relative severity, because it is necessary to convince the public and the 
judiciary that justice is being done. In search for solutions, many states began to experiment 
with "intermediate sanctions" - penalties that lie somewhere between prison and ordinary 
probation in terms of severity (Petersilia eta/. 1992:ix). The most important of these 
sanctions, that can potentially include all of the other as conditions, is Intensive Supervision 
Probation (or ISP). According to Lurigio & Petersilia (1992:6), IPS in practice means that 
" ... offenders [typically] have multiple weekly contacts with their probation officers. They are 
also held stringently to curfews and other conditions of release, are subjected to unscheduled 
drug tests, and are ordered to perform community service." 
Most ISP programs in the United States (including the South African model) are based on the 
Georgia system. ISP in Georgia began in July 1982 where it was implemented as the result of 
a finding that, in 1981, more than 3000 first-time offenders with non-violent offences were sent 
to prison (Conrad 1985:413). Even though these men and women did not pose a real threat to 
society, their crimes were considered to be serious enough to warrant a prison sentence. 
Because it was realised that something was needed that could replace imprisonment in such 
cases, and that routine probation was generally seen as too soft an option, ISP was devised 
to provide a rigorous and intrusive intervention in the lives of these offenders. 
Although huge variations in the application of ISP makes generalisation difficult, these 
programs usually include much more stringent measures in terms of supervision and 
conditions than routine probation and can consist of multiple weekly contacts between the 
probation officer and the client, curfews, house arrest, unscheduled drug tests, and 
community service. ISP will subsequently be discussed in more detail under point 4.3. 
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tn conclusion it must be mentioned that, although tSP purports to be a much more serious 
infringement upon the freedom of the individual, this does not mean that routine probation can 
be clearly distinguished from ISP: 
1. Not all ISP is as stringent as the Georgia model mentioned above, and in many cast~$ 
shortages of resources can result therein that the conditions and supervision are not 
atways enforced as planned. The result is that ISP programs are then almost 
indistinguishable from ordinary probation. 
2. Ordinary probation has also been influenced by the shift towards a tougher approach 
and more stringent control of probationers. In a report to the United States Department 
at Justice concerning tile ctlaracteristics of adults on probation in 1995, Bonczar 
(1997) reports that, with reference to all probationers under state and local probation 
agencies (including those under ISP), 99 per cent were given special conditions. with 
82 per cent having three or more conditions on sentence. According to Bonczar, the 
percentages of probationers with special conditions in 1995 were as follows: 
TABLE 4-1: PROBATIONERS WITH SPECIAL CONDITIONS IN THE UNITED STATE'S, 
1tss 
Special condition: Percent 
Fees!fines/costs 84,3% 
Drug testing 32,5% 
Drug/alcohol treatment 41,0% 
Community service 25,7% 
Restitution 30,3% 
House confinement 10,1% 
tf these numbers are compared to that of conditions for ISP programs in 31 states (table 4-2), 
it can be seen that ordinary probation is fast becoming more stringent in a ubiquitous sense 
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when compared to the traditional application of routine probation (point 4.2.2.1), and that a 
clear-cut distinction between these two types of probation is not obvious. 
Having provided a broad overview of probation as a sentence, ISP programs will now be 
discussed in more detaiL 
4.4 INTENSIVE SUPERVISION PROBATION 
Intensive Supervision Probation (tSP, or IPS- for "Intensive Probation Supervision" as it is 
also referred to), although distinguishable from ordinary probation should however not be 
seen as a distinct sentencing type, but only as a more intense form of ordinary probation. 
4.4.1 The need for ISP 
As mentioned in point 4.2.2.2, ISP developed out of a situation in corrections where there 
were particular needs for a specific type of sanction. Tonry & Will {1988:6-10) mention the 
needs of the time that necessitated a movement in this direction: 
1. The need for attematives. 
2. The need for just deserts. 
3. The need for fairness and equity. 
4. The need for intermediate punishments. 
5. The need to distinguish general and specific sentencing aims. 
During a time in American penat history when the pendulum had swung from the ideals of 
rehabilitation to a requirement that the community be protected against criminals, Intensive 
Supervision Probation promised to: 
• Relieve prison crowding. 
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• Present a cost-effective alternative to incarceration. 
• Convince the public and the courts that the offender receives his just deserts. 
• Offer a safe alternative for high-risk probationers. 
For the offender, the perceived advantages are that it: 
• prevents subjecting the offender to the negative prison mitieu that coutd teadto 
bitterness, deviant behaviour and contamination by hardened criminals. ISP 
consequently offers a better chance of successful adaptation in society after exiting 
the system, than confinement, 
• keeps the offender in the community where he or she is able to live a normal life, and 
• enables the offender to retain his or her job (Sparks 2001:28, Norden 1999:15), which 
implies that offenders are able to fulfil their obligations towards their families and to the 
community, and that a criminal sentence does not lead to financial hardship for the 
offender's family (Sparks 2001 :28). 
Since tSP seemed to offer "something for everyone" (Petersilia 1987), it enjoyed wide support 
from court officials, scholars, and the public, which led to its universal application in all the 
states of the USA. 
4.4.2 Description of ISP systems 
As the original Georgia model is the most replicated model of ISP, it may be a good idea to 
firstly take a look at the way in which it is applied. According to Conrad (1985:414), the initial 
lSP system in Georgia contained the following elements: 
1. Five face-to-face contacts with the UPS team every week, on in the 
office, one on the job, three at home, including one on the week-end; 
2. weekly verification of employment; 
103 
3. Nightly curfew, ordinarily at 8:00p.m. unless the probationer has a job 
with hours that conflict with trns limit; 
4. Coordinated record check with local law enforcement every week; 
5. State-wide tracking through the law enforcement computer network - any 
police contact anywhere in Georgia will be immediately brought to the 
attention of the IPS team; 
6. A minimum of 8 hours per week of unpaid community service for 
probationers in regular employment. Unemployed probationers are 
required to put in as much as 40 hours a week, depending on the status 
of their search for a job. 
If iS obvious from these stipulations that this program consists of extensive and ubiquitous 
supervision. The conditions adhered to this program are also quite strict, demanding as much 
as 40 hours community service per week from unemployed probationers. Another conclusion 
that can be drawn about the Georgia ISP is that it is based on a pure control model, which 
attempts to exert as much control as possible on the movements and time of the offender. Not 
al11SP programs are this intensive, though. ISP's differ not only with regard to their contents, 
but can also be different depending on the model of control that it adopts. Byrne, Lurigio and 
Baird (1989:14) mention, for instance, that justice models, limited-risk models, or treatment 
oriented models all differ with regard to the amount of control they exert on probationers. 
Another example of an ISP program is the Des Moines Drug ISP where a strong emphasis is 
placed on urinanalysis testing and unannounced visits. This program also employs drug and 
alcohol treatment, and employment development {Petersilia, Turner & Deschenes 1992:23). 
1n this ISP program surveillance officers are on standby during an hours of the day and night 
as well as on weekends. The system is based on the principle of rewarding successes and 
delivering speedy sanctions for failures. An offender moves through two phases. After an 
offender graduates from phase one to phase two, for example, she receives a letter of 
congratulations outlining the accomplishments achieved during the first phase and defining 
new goals to be reached in phase two. The complete programme is designed to last between 
six and twelve months. In phase one (the first three months), offenders receive 16 face-to-
face and four telephonic contacts per month, as welt as eight drug tests. Furthermore, they 
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have to observe night-time curfews, and must show verification of employment or attempts at 
obtaining employment. The second (or control) phase consists of two face-to-face and to 
cottateral contacts per month, and one home visit (Ibid., p. 23). 
As for specific procedural aspects, the following variations between states (in the USA} m 
terms of ISP can be pointed out 
4 .. 4.2.1 Target populations for ISP 
Byrne eta/. (1989:12) mention that there is wide discrepancies with regard to the type Of 
offenders that are considered for possible placement into ISP programs. In the 31 states 
investigated by them, 8 out of 10 programs targeted non-violent offenders, in 5 out of 1 0 
cases vio1ent offenders are admitted, drug offenders are considered in 6 out of 10 programs, 
and probation and parole violators are admitted in 4 out of 10 programs.. 
A frequent concern regarding ISP intakes are the high number of low-risk offenders that are 
muded in these programs. The question can be asked whether offenders who normally 
would have been handled effectively under normal probation warrant the use of intensive 
control. 
4.4.2.2 The intensity of supervision 
Supervision in ISP can take p1ace in a number of ways: 
• Tfie firSt is physical visits to the residence or workplace of the probationer by the 
eontrotting officer at irregular times. 
• The client can also be ordered to present him or herself to a probation office or to 
submit a written report on a regular basis. 
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• Telephone calls may also be used to ensure that the probationer is at home or work 
during different times of the day or night. 
• Recent developments on the field of electronic circuitry make it possible to monitor 
offenders by means of "electronic monitoring. D 
• In some ISP programs the residence of the probationer can be searched for stolen 
goods or drugs. 
• Urine tests and affordable drug tests, as well as inspection of the skin to look for drug 
injections, can be conducted on a regular basis. 
Petersilia (1990:25) gives the following description of what ISP supervision in Marion County, 
Oregon entails: "The offender wilt serve a year under this sanction. During that time, the 
offender will be visited by a probation officer two or three times per week, who will phone on 
the other days. The offender wi11 be subject to unannounced searches of his home for drugs 
and have his urine tested regularly for alcohol and drugs .... " 
Byrne (1986:12-14) compiled the following comparison of monthly contacts for 31 states with 
lPS programs: 
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CHART 4-1: SUPERVISION CONTACTS IN 31 STATES 
.... 
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It is clear from this table that ISP's differ considerably in their ideas about strict supervision, 
which is again indicative of the non-specific nature of ISP and also of the diverse ideological 
underpinnings of individual programs. 
4.4.2.3 Conditions 
Apart from "avoidance" conditions (conditions that require the offender to refrain from certain 
unwished-for activities), some of the conditions that can be included in ISP are: 
• House arrest (with or without electronic monitoring). 
• Drug and alcohol monitoring. 
• Community service. 
• Compulsory attendance of treatment programs. 
• Probation fees. 
• Restitution. 
107 
4.4.2.3.1 House arrest and electronic monitoring 
Home arrest consists of the court ordering an offender to remain at home whenever he is not 
at work or engaged in some other activity that is allowed by the court. The rationale behind 
home confinement is that his or her home serves as a "prison," which means that the offender 
is not permitted to leave the boundaries of his residence during certain hours of the day or 
night. 
Apart from physical visits by the probation officer, the new trend in enforcing home 
confinement is electronic monitoring. Electronic monitoring comprises of a body-worn pulsing 
transmitter that is placed around the wrist or ankle of the probationer. This anklet or wristlet is 
traceable by a receiver that is installed in the participant's home, and which allows only 
restricted movement away from it. The receiver, in tum, is monitored via the telephone by a 
computer in a central monitoring unit. The participant's daily schedule is stored on this 
computer. The participant's presence or absence can then be compared to the information on 
the office computer, and if he or she fails to comply with conditions, the monitoring unit 
automatically contacts the probation service who will investigate the matter. Armlets or anklets 
cannot be removed without sending an alarm signal to the receiver, and is made of shock-
and water-resistant materials. 
Another type of electronic monitoring consists of a robotic telephone caller that places random 
calls from a central computer to offenders' home telephones. When the person answers, he or 
she is ordered to state his or her name and to make other verbal responses, which are tape-
recorded. From this information officials can determine whether it was the offender who 
spoke, and also whether he or she was at home during prescribed times. Other devices that 
may be used in conjunction with a telephone are a visual device (that is able to identify a 
person's face), a voice-recognition system, and even an over-the-phone alcohol checking 
device. 
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4.4.2.3.2 Drug and alcohol monitoring 
Drug monitoring consists of regular chemical testing for drug use and even skin checks for 
injection sites (McCarthy & McCarthy 1991:347). A blow-in device, similar to the one used by 
traffic officials, is normally employed to monitor alcohol use. Some of the most recent 
technology include alcohol testing devices that can be used via the telephone line. 
4A.2.3.3 Community service 
Community service consists of uncompensated work for public or non-profit organisatiuftS. 
Community service serves a retributive function while at the same time gives the offender a 
chance to atone for his wrongdoings. It is also closely coupled to the restorative justice 
philosophy, where offenders are called on to admit what they have done wrong and to take 
steps to make amends. Performing community service in the environment that bears a 
relationship to the offender's crime could also improve his understanding of the consequences 
of his behaviour. 
4.4.2.3.4 Attendance of treatment programs 
ISP is especially suitable for certain groups of offenders - drug addicts in particular - where 
imprisonment is not an appropriate sentence, but where such people need close attention 
(Petersillia, Turner & Deschenes 1992:18-37). According to these authors, the use of drug-
related offences has seen a dramatic rise in the United States in recent times. Some studies 
indicate that nearly 70 per cent of people arrested in major metropolitan areas have used 
drugs within the preceding 72 hours. In addition, the percentage of drug users in prisons has 
also increased at an alarming rate. In 1986, they accounted for approximately 10 per cent of 
the prison population; whilst ten years later (in 1992), 20-35 per cent of all prisoners in the 
United States were drug users. 
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4.4.2.3.5 Probation fees 
Mullaney (1988:2-3) mention that service fees such as a fee for a presentence report, a drug 
or alcohol counselling fee and a probation supervision fee can also be acquired of the 
probationer. 
4.4.2.3.6 Restitution 
Restitution involves compensating the victim for loss or damage. When restitution is laid down 
as a condition for probation, the normal practice is that the probationer is ordered to pay a 
certain amount at the probation office once per month. The probation office then registers that 
a payment has been made and forwards a cheque to the victim. 
As for the extent to which some of these conditions are applied in different ISP programs, the 
following table is based on information obtained from Byrne et al. (1989:16): 
TABLE4-2 
CONDITIONS OF ISP PROGRAMS IN 31 STATES (1986) 
Number 
Condition using the Percent 
condition 
1. Curfew/house arrest 25 80,6% 
2. Electronic monitoring 6 19,3% 
3. Drug monitoring 27 87,1% 
4. Alcohol monitoring 27 87,1% 
5. Community service 21 67,7% 
6. Probation fees 13 41,9% 
7. ·Restitution 21 67,7% 
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These numbers do not mean that the conditions mentioned must be adhered to by all 
probationers in an ISP program. It only indicates that a specific lSP program makes use of 
such a strategy (Byrne et al. 1989:16). 
In 1995, the use of conditions for individual probationers under federal probation were as 
follows: 90,7 per cent had a special condition attached to their sentences, of which 11 ,6 per 
cent had to do community service, 34,0 per cent underwent drug treatment, 13,2 per cent 
were held under house arrest, 4,9 per cent were subjected to drug testing, 27,8 per cent had 
to pay fines, and 21,5 per cent make restitution (Adams, Roth and Scalia 1998:4). As these 
ftgures are for routine probation, it shows the extend to which the intensity factor of ISP has 
invaded ordinary probation. 
A look at point 4.3.2., regarding the application of ISP, leaves one with the impression that, 
apart from the fact that ISP programs make use of the same pool of supervision practices and 
conditions, they differ widely with regard to the intensity with which the measures are applied. 
Even the differences between routine probation and ISP seems to become vaguer as ISP, on 
the one hand, is often applied leniently, and probation, on the other, is laid down with some of 
the conditions normally reserved for lSP programs. Petersilia (1998:6) contends that " ... the 
name "ISP" really has no commonly agreed upon definition .. .It simply means "more than" 
what offenders in that location would have gotten in the absence of the ISP." 
Having looked at the basic contents of ISP programs, the real point of interest, namely the 
effectiveness of these programs, will subsequently be discussed. 
4.4.3 The effectiveness of ISP 
Under this point the important issue about the effectiveness of IPS will be discussed. 
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4.4.3.1 Cost-effectiveness 
Regarding diminished costs, one of the main outcomes expected from IPS is to serve as a 
cost-effective alternative to imprisonment. Significant cost reductions for IPS programs have 
been reported in the literature. The New Jersey IPS, for example, was shown to be about 30 
per cent less expensive than imprisonment (Tonry & Wi111988:Chapter 2:26-27). 
As a cautionary observation, Parent, Dunworth, McDonald & Rhodes (1997:4) mention that 
statements provided by agencies concerning the cost effectiveness of their programs are not 
always based on a cost-benefrt analysis that adequately accounts for the real costs of 
sanctions or their alternatives 1• Most analyses inappropriately use average daily costs rather 
than marginal costs2 to compute savings. The few studies that have attempted rigorous cost-
benefit analyses of intermediate sanctions found that their cost-effectiveness were much less 
than originally expected, and that some ISP programs were just as costly as incarceration. 
Another factor that determine the costs of probation has to do with the degree of supervision 
that is sought after. Intensive supervision invariably leads to higher costs because the 
officer/probationer ratio is much lower than with ordinary probation. To attain more control 
over offenders will therefore require more personnel which will mean that more funds will have 
fO be consigned to probation, as Rosenfeld & Kempf {1991:491) put it: " .. we get the level and 
type of correctional supervision we pay for." 
1 Byrne et al. (1989:25) contends that "net-widening• can lead to miscalculations, as the cost benefits of lSP 
against imprisonment should often be replaced by an assessment of its advantages relating to ordinary probation. 
2 
"Marginal costs," according to Parent eta/. (1997:5) refers to costs that do not vary with the number of offenders 
served, some that vary only if there are substantial changes in the number of offenders served, and some - such 
as consumables - that vary with each offender served. 
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4.4.3.2 Its effect on keeping offenders out of prisons 
With regard to the belief that the use of ISP would lead to a reduction in prison figures, one of 
the biggest problems has to do with what is referred to as "net-widening." According to Austin 
& Krisberg (1982:377) alternatives to imprisonment have created: 
1. Wider nets, in the sense that reforms have increased the proportion of persons whose 
behavior is regulated and controlled by the state. 
2. Stronger nets, in that reforms have augmented the state's capacity to control citizens 
through an intensification of its powers of intervention. 
3~ Different nets, through the transfer of jurisdictional authority from one agency to 
another, or the creation of new control systems. 
What net-widening adds up to, is that judicial officers are often not keen of sentencing options 
that interfere with their notions of laying down imprisonment for sentences that they think 
deserve it. Parent eta/. (1997:3) observes that studies of intermediate sanctions generally 
found strong resistance among judicial officers to change existing sentencing patterns, 
especially if the change is intended to incarcerate fewer offenders. According to Petersma 
(1998:6), ISP participants, for the most part, do consequently not exist of prison-bound 
offenders, but rather of high-risk probationers. Whilst program developers intended it to act as 
a substitute for imprisonment, well-meaning judges kept the perceptional guiding line between 
imprisonment and probation and filled the programs with high-risk probationers. They used 
ISP, in other words, to fill the gap that previously existed with regard to more intensive 
intervention for some probationers, but did not use it for those they think deserve 
imprisonment. 
Because it is difficult for researchers to assess which offenders would have been sent to 
prison in the first place (mainly as a result of the individualisation of sentences), it is often 
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problematic to determine to what extent community-based sentences actually replace prison 
sentences. 
4.4.3.3 Curbing recidivism 
As for the objective that ISP programs would diminish recidivism, research has shown mixed 
results. In a substantial Maryland project, in which evaluations across the whole range of 
intermediate sanctions were evaluated, it was concluded that: .. Except in a few instances, 
there is no evidence that these programs are effective in reducing crime as measured by 
official record data." (Sherman, Gottfredson, MacKenzie, Eck, Reuter, Bushway 1997:21). tn 
an study by Petersilia and Turner, in which 14 counties in 9 states were evaluated, no 
differences in arrests between ISP and ordinary probation after a one year period were found 
(38 per cent for ISP participants and 36 per cent for routine probationers)(Petersilia 1998:7). 
Interestingly enough, the combination of intensive supervision with treatment program~ in 
particular drug treatment, has shown promising results. According to Petersilia (1997:5), solid 
empirical evidence showed that in programs where offenders received both surveillance and 
participated in relevant treatment, recidivism declined by 20 to 30 per cent. Field (1991) found 
that community supervision with substance abuse treatment is twice as successful as parote 
supervision alone. The NCCD reported, with relation to drug offender treatment coupled with 
ISP in Florida, that only 11 per cent of drug offenders were convicted of new offences, while 
approximately 27 per cent of the offenders sentenced to prison were convicted of new 
offences during the 18-month follow up period (Florida Sentencing Commission 2002). 
Buddress (1997:9) cites a three-year study by the Oregon Department of Corrections, where it 
was found that a striking 70 per cent reduction could be obtained by focusing on substance 
abuse and mental health treatment, employment placement, and cognitive/life skills education 
for offenders under supervision. 
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A further interesting aspect of recidivism, or the question of "does it work?," is that there are 
actually two stories involved. For adults who are on probation for misdemeanours, data show 
that at least three-quarters complete their probation sentences successfully. Where felony 
sentences (in the USA) of probation is involved, and where supervision is minimal, though, 
recidivism rates are high (Petersilia 1997:4). 
4.5 EVALUATION OF ISP 
With this data in hand, the question is what should be made of ISP as a sentence. In terms of 
its preconceived goals of keeping offenders out of prison, to lower costs, and to reduce 
recidivism, it would seem that ISP has been a failure (except for the promising results 
obtained with the combination of these programs and drug treatment). Point 4.4.3 wilt take a 
closer look at how these figures should be understood from a broader perspective. 
~5.1 What does these figures mean in terms of effectiveness? 
There are a number of ways of looking at these findings: 
4~5.1.1 In terms of the real meaning of these failures 
Concerning the cost-effectiveness of ISP, one solution would be to distinguish clearly 
between those offenders who need minimum intervention (those having a good risk 
prognosis, see point 4.3.3.3) and focus special attention, in terms of supervision and 
treatment, on the relatively small number of offenders who are in the high-risk category. This 
presupposes the development of effective risk-assessment tools, as well as effective 
revocation structures (see point 7.2). 
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As for the problems related to judicial discretion, one obvious solution would be to structure 
sentencing in line with the proposals of the justice model, according to which certain 
categories of offenders would automatically be placed under probation. Instead of the 
subjective decision-making processes inherent to an individualised sentencing system, such a 
procedure would, however, be in need of a continuous re-evaluation of the risk evaluation 
instrument that is used to determine the limits involved. 
With reference to the failure of ISP to curb recidivism, an encouraging finding lies in the 
effectiveness of the use of intensive supervision coupled with treatment programs. The 
reason for its success is still unknown, since intensive supervision, on its own, did not show 
any promise in this regard, which is also the case with treatment without supervltnon. 
Research into the reasons for its effectiveness may hold important lessons for the future of 
corrections. 
4.5.1.2 In tenns of the ways in which it can be seen as effective 
In spite of its failure in these (important) respects, there are also some reasons for describing 
these programs as a success. The first is that it can be seen as successful in terms of its use 
as an intermediate sanction - compared with routine probation they did provide the means for 
the offender to be held more accountable, and may also be safer for the community as a 
result of the closer supervision (Petersilia et a/. 1992b: 15). 
ISP programs may also be advantageous in convincing the public and judicial officers that 
imprisonment is not the only way of thinking about punishment. 
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4.5.1.3 In tenns of the failure of imprisonment 
A third way in which one can look at probation, and at ISP in particular, is in comparison with 
imprisonment, especially when seen in the light of the dangers of imprisonment as a 
sentence. In other words, the value of probation should not only be seen in connection with its 
success of lowering recidivism and costs, but as replacement for imprisonment 
in this sense, probation can be seen as a much more humane instrument of control, in which 
many of the brutalising effects of imprisonment can be effectively avoided. A more compelling 
reason for using it, from the author's viewpoint, is that it offers hope and a chance for the 
probationer to get his or her life in order, in contrast with imprisonment, which often tends to 
aggravate the offender's situation. 
4.5.1.4 In tenns of its application 
A dtfficult aspect to determine empirically has to do with the application of probation. 
Probation, in contrast to incarceration, holds both the advantage and the dilemma of flexibility, 
which means that it is both an ideal way of applying the principles of treatment on an 
individualised basis but can also aggravate criminogenic factors by being misapplied. 
In contrast with imprisonment, where adherence to the basic rules and regulations is usually 
sufficient to make an institution function effectively, probation requires a much greater effort 
from the probation officer. It often requires inventiveness where opportunities in the 
community must be exploited in new and creative ways, and where the rules are not always 
so obvious. Having worked both in prisons and in a probation office, the author got the 
impression that this last way of functioning is much more exciting as regards to the 
possibilities that it offers but requires, at the same time, much more responsibility from the 
probation officer. 
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4.5.1.5 In terms of its limitations 
What is important to bear in mind is what can not be expected of ISP. According to Benekos 
(1990:53): "Community-based corrections is not and should not be viewed as a panacea for 
the massive problems presently being experienced by our correctional system." 
It can also not be expected from probation (or from imprisonment, for that matter) to solve the 
socio-economic problems that may have led to the offender's situation in the first place. What 
is important to consider, then, is what can possibly be achieved within the framework that is 
provided to us. 
4.6 CONCLUSIONS 
One of the main arguments of this study is that the success of probation - to a much larger 
degree than imprisonment - depends on the way it is applied. It can be said that its 
advantages are necessarily inherent in the sentence as such, but depends to a large extent 
on the efforts and capabilities of probation officers to make it successful. 
An important lesson that can be learnt from the application of ISP is that maximum 
intervention is not necessarily more effective in curbing recidivism than the minimum 
approach followed in routine probation. 
What is important to bear in mind considering the shortcomings of probation, however, is that 
these should not be seen in isolation, but should be compared to the consequences of 
imprisonment. As such, it is the contention of the researcher that probation is the preferable 
option in almost all cases where community safety is not unnecessarily imperilled by its use. 
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In the following chapter, the ideological and practical aspects relating to probation will be 
investigated, and four models of probation - based on different philosophies of punishment -
compared to determine what their respective significances are. 
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CHAPTER 5: MERGING THEORY AND PRACTICE: 
FOUR MODELS OF PROBATION 
Chapter 5 can be seen as a continuation of chapter 4, but in this chapter some of the most 
recent philosophies on the field of corrections are brought into the picture. The purpose is to 
pose four different models of probation against each other and to evaluate them according to 
their usefurness rerative to each other. 
According to Tonry (1999:3), there are four competing conceptions of sentencing and 
corrections that coexist in the United States today. These are: 
1. Indeterminate sentencing that emphasizes the treatment of offenders. 
2.. Restorative sentencing, which focuses on rectifying the injustices created by the crime 
towards the victim and society. 
3. Risk-based sentencing, which starts from the premise that public safety should be the 
overriding goal and individualised risk management the most promising strategy. 
4. Comprehensive structured sentencing, which is based on the supposition that judicial 
discretion is the biggest single danger to fair sentencing practices, and that a 
structured approach is the only viable safeguard against this. 
A&tt\ough the penal scenes in most countries (in South Africa, for example) include elements 
of most of these models, it is important to note that they are actually irreconcilable in some 
ways. Where structured sentencing, for example, attach much value to treating simitar crimes 
alike, rehabilitation and restorative justice approaches focus on the individualisation of cases. 
In addition, Tonry (1993:3) remarks that some programs, although they are probably 
compatible with all four approaches, differ in scope according to their perceived functions in 
each system. Community service is one example that could be used by proponents of the 
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treatment stance to effect expiation, by advocates of restorative justice as symbolic restitution, 
and by advocates of the structured approach as just deserts. 
To demonstrate the similarities and differences between these four approaches, each one will 
subsequently be examined. 
5.1 REHABILITATION MODEL 
The rehabilitation model is the most basic model, and is founded on the idea - created by 
John Augustus - of the probation officer acting as a benevolent benefactor, who looks after 
offenders and reports back to court on their progress. In line with the ideals of the 
rehabilitation model, probation officers later on were given the added responsibilities of acting 
as treatment agents, mediators and community facilitators, who had to assist the offender in 
reintegrating successfully into the community 
5.1.1 Description 
The application of the rehabilitation or treatment model of probation has certain unique 
characteristics: 
• The probation officer is seen as a caseworker and helper, who has the task of 
reintegrating the offender effectively into the community and to change him or her into 
a well-adjusted, law-abiding citizen (Lawrence 1991 :449). According to Lawrence, the 
three primary goals of community corrections from a rehabilitation viewpoint are 
diversion, advocacy and reintegration. 
• Although the focus is on rehabilitation, the probation officer has coercive power to 
compel probationers to take part in rehabilitation programs (Lawrence 1991:449). 
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• The rehabilitation model of probation is based to a large extent on the motive of 
reintegration, where the probation officer must assist the offender - as far as possible 
-to become a useful member of society again. 
• Closely coupled to the reintegration motive is the goal of advocacy. Advocacy rests on 
the principle that the probationer needs an advocate for referral and acceptance into 
the community, particularly to such sources as housing and employment (Lawrence 
1991 :451). 
• Surveillance and control takes on a lesser role in this model (Lawrence 1991 :449). 
5.1.2 Sketch 
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5.1.3 Explanation 
The rehabilitation model of probation differs somewhat in application from rehabilitation in 
prisons, since indeterminate sentencing as such does not play such a vital role, and the 
emphasis is more on the successful reintegration of the offender into the community. 
Consequently, the probation model would not normally involve coupling the duration of 
sentences to their rates of rehabilitation (although in some jurisdictions in the United States 
probation officers have the authority to shorten or lengthen sentences in accordance with the 
cooperation of the client). Referring to diagram 5-1, the process followed in a rehabilitation 
model can be described as follows: 
Point 1: The process will normally commence with the sentencing official requiring of the 
probation officer to complete a presentence report based on a presentence investigation of 
the offender, his (or her) circumstances, and his prognosis with regard to probation as a 
sentencing option. 
Point 2: In accordance with normal rehabilitation practice, the decision on whether probation 
should be used instead of imprisonment is left to the discretion of the sentencing official, who 
bases her decision on her evaluation of the case, and the individual circumstances as 
sketched in the presentence report. In accordance with the medical model, the interests of the 
offender would carry more weight in this decision than the seriousness of the offence. 
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Point 3: In this model, the sentencing official also determines the duration of the sentence and 
the basic conditions, even though it is implicitly understood that the probation officer also has 
some decision-making capacity to devise a specific treatment strategy (known as case 
management), especially once the sentence of probation is in progress. Probation officers, 
however, do not have the power to overrule any of the judge's initial decisions concerning the 
duration of the sentence or to change the conditions laid down by the court. 
Point 4: As the emphasis in the rehabilitation model of probation is not on control as such, but 
rather on the welfare of the client, supervision normally plays a minor role. What is usually 
expected of a probationer is to report on a regular basis to the probation office, although visits 
of probation officers to the homes or workplaces of probationers may be included as well. 
Point 5: Conditions coupled to a sentence of probation in this model are not basically meant to 
serve any punitive or controlling purpose, and are therefore not usually adjustable so that it 
can be made more severe or lenient, depending on the cooperation of the probationer. Apart 
from those conditions that are coupled to the avoidance of crime-inducing behaviour (such as 
to avoid contact with criminal elements, avoiding the use of alcohol or drugs, or to abstain 
from further criminal activities), probationers are normally only required to attend compulsory 
rehabilitation programs or treatment sessions, if they are thought to be in need of it. 
Point 6: Decisions on possible revocations when probationers violate conditions is normally 
left to the judgment of the probation officer. In cases of re-offending, cases are, as a rule, 
referred back to court for a decision. Although major offences would normally lead to the 
revocation of the sentence of probation into imprisonment, with minor offences the judge may 
decide that it would be in the best interest of the probationer to continue with his or her 
sentence. In the case of technical violations it is normally up to the probation officer to decide 
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on the fate of the offender. She can do so either by warning the offender and allow him to 
continue with the sentence, or amend the conditions in terms of additionai measunas. 
5.1.4 Evaluation 
looking at the structure of this model, one can see that it is a relatively simple procedure, with 
little expected of the probationer. A lot is required from the probation officer, though, who not 
only has to act as functionary of the court in compiling presentence reports, but has the 
added tasks of monitoring offenders and to apply treatment that would lead to rehabilitation. 
In practice, mainly because of under funding and the resultant overloading of caseloads, littie 
comes of these purported tasks. In some cases, as mentioned in point 4.2.3.1, probationers 
complete their probation sentences without even meeting their probation officers once. It 
comes as no surprise that probation is therefore generally known as a "soft option" and that it 
faits in its mission to reform offenders. 
Findings on the effectiveness of certain treatment strategies for selected groups of offenders 
(drug addicts in particular}, have shown that there is a possibility of this model leading to 
reduced re-offending, but that it should be applied on a much more structured and intense 
basis (see point 5.3 on the control modei). 
5 .. 2 RESTORATIVE JUSTICE MODEL 
The restorative justice model (as interpreted here) is perhaps nearest to the rehabilitatiOn 
model as concern its aims and functioning. 
The emergence of community or restorative justice is a relatively new way of thinking about 
the tasks of criminal justice, but is spreading rapidly into corrections systems, mainly on the 
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terrain of community-based corrections (Tonry 1999:4, Bartollas & Conrad 1992:207, Sarnoff, 
2001:33). 
5.2.1 Description 
Restorative justice can essentially be seen as a rejection of the criminal law's focus on 
culpability and retribution. The emphasis in this viewpoint is to restore those who have 
M!ffered damage (the victim and his or her family), the community, and even the offender 
(who is a part of the community and who continues to be a threat to society if he is left 
"unrestored")(Smith 2001:3). According to Sarnoff (2001:34), restorative justice is rooted It 
"indigenous1" methods of conflict resolution, such as " ... peace making, talking circles, famity 
or community gatherings, and mediation." Some of the practices that are related to this 
initiative are sentencing circles2, group conferencing, family group conferencing, and victim-
offender mediation programs (Tonry 1999:4, Sarnoff 2001:35). 
Kurk.i (1999, cited in Sarnoff 2001 :33) makes the following assumptions about restorative 
justice: 
• Crime consists of more than violation of criminal law and defiance of government 
authority; 
• crime disrupts victims, communities, and offenders; 
• the primary goals of restitution are the repair of harm and healing of victim and 
community; 
• the victim, community, and offender should all participate in determining the 
outcome of crime - government should surrender its monopoly over the process; 
• case dispositions are based on victim and community needs, not solely on 
offender needs, culpability, danger or criminal history; 
1 Referring mainly to the dispute solution tactics of more "primitive" cultures. 
2 A native American-Indian practice. 
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• components reflect a hotistic philosophy. 
On close inspection, it is obvious from these assumptions that restorative justice is quite 
different from the present-day justice system. It requires, in essence, the rejection of the 
fundamental notions of justice, crime and punishment, and replaces it with community justice, 
where crime is not so much seen in terms of its moral wrongness, but according to the 
damage caused by it, and punishment is substituted by restoration. 
Although these ideas sound credible, and enjoy a fair amount of public support, a number of 
questions can be raised concerning its practicality: 
• The first question is whether these solutions, that may work well in small, close-knitted 
cultures, are relevant in the contemporary individualised set-up, where the emphasis is 
more on community safety than on the restoration of relationships between individuals. 
• A related question is whether restorative justice would not, by its very nature, work 
best in situations where long-standing relationships (such as family disputes) are 
involved and, if this is the case, whether it would not be severely limited in terms of its 
applicability to the wider crime situation. 
• Related to the problem of limited applicability, a further question would be whether the 
use of restorative justice would not invariably lead to net-widening. 
• A fourth reservation lies on the terrain of the individual role players: whether victims 
would be interested to get involved in restorative justice programs and if most 
offenders are really remorseful about their conduct. 
• A further difficulty on a practical level is that many offenders do not have the means for 
restitution, or are indigent, unable to work, or unwilling to make restitution payments 
(Sarnoff 2001 :36). 
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The root of the problem is that there are certain fundamental differences between restorative 
justice and ordinary criminal justice. This has led to a situation where the judiciary pays lip 
service to the ideas of restorative justice but limits its use to the introduction of a few 
restorative justice practices into the traditional system, such as victim-impact statements {that 
are sometimes required in addition to the presentence report}, restitution payments, and 
community service (Lawrence 1991 :454-455). 
When the applicability of restorative justice to probation is considered, a major problem is that 
1he use of restorative justice techniques, such as victim-offender mediation and family group 
conferencing, as conditions to a sentence of probation, may lead to artificial situations, where 
offenders are forced to show remorse in order to avoid imprisonment. This clearly opposes 
the basic intentions of restorative justice, since no real solutions could be achieved where 
honesty is not involved. 
Apart from this, the main conditions that may be required of an offender is to pay restitution 
and to perform community service, which acts as restitution to the community. The following 
diagram can be drawn of a system based on restorative justice principles: 
5.2.2 Sketch 
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5.2.3 Explanation 
Portrayed in this way, the structure of the restorative justice model is the closest to the 
rehabilitation model, mentioned under point 5.1. It can be explained as follows: 
Point 1 : Just as with the rehabilitation model, the process starts off with the court requesting 
the probation officer to complete a presentence report. In the case of restorative justice, a 
victim impact statement may also be required to give the judge more insight into the effects of 
the crime. 
Point 2: In accordance with its principles, the emphasis in this model is on the nature of the 
real damage in terms of its impact upon people, and not so much in terms of the culpability of 
the offender in a more abstract sense. 
Point 3: In keeping to these principle, the judge would give prominence to community-based 
dispositions (including probation) instead of incarceration, as the main purpose of this model 
is to restore relationships within the community. The sentencing official could also make use 
of assessors (in the role of community representatives) to assist him or her in deciding on a 
suitable sentence. 
Point 4: As in the rehabilitation model, the nature of the conditions would be taken on an 
individualised basis. In this case, the interests of the victim and the community would receive 
prominence. Concerning the duration of the sentence, it may just as well be indeterminate 
since this model focuses not so much on probation as punishment, but rather on the 
outcomes ofthis measure. If the conditions are fulfilled, there are no further reason to 
continue the sentence. 
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Point 5: Supervision may be minimum as no real purpose is to be attained by it. It may 
perhaps be used to determine to what extent community restoration has been attained, but in 
that case it could be more accurately described as visits than as supervision. 
Point 6: The conditions to be included in this model must serve the purposes of restoration. 
As discussed above (point 5.2.1), the only practical measures that are normally used as 
conditions for probation are restitution and community service, since non-compliance with 
measures that involve sincere deliberations can be seen to defy the goal of restoration. 
Avoidance measures can also be included as they obviously serve the best interests of the 
community. 
Point 7: Where conditions have been violated, the sentence can either continue after a 
warning from the probation officer, or referred back to court for a revocation decision, 
depending on the nature of the violation. 
In conclusion it can be stated that a restorative justice model would require minimum 
intervention, apart from the requirement that conditions related to reparation may be required. 
The function of the probation officer is mainly to see that the probationer adhere to these 
conditions and to act as a mediator between the different parties. 
5.2.4 Evaluation 
Although restoration, as such, is a retributive principle, the restorative justice model - with 
regard to its structure - is nearest to the rehabilitation model discussed in point 5.1. In this 
regard, the emphasis is not on the interests of the offender alone, but on the well being of all 
interested parties. The traditional role of the probation officer as treatment agent, mediator, 
and advocate is not changed much, except in terms of emphasis, and this system would 
probably be acceptable to treatment oriented probation officers. 
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As far as conditions are concerned, a major problem in relatively poor countries such as 
South Africa, has to do with the collection of restitution payments. Meintjies-Van der Walt 
(1998:39) provides three reasons why compensation awards as part of a probation sentence 
in this country are problematic: 
1. The writer firstly remarks that a very real problem in the South African context is that 
offenders are likely to emanate from the poorer strata of society, which implies that 
compensation is an unlikely disposition. 
2. A second problem mentioned is that sentencing officials may have problems applying, 
what is normally seen as a civil matter issue, with criminal sentencing when calculating 
a suitable quantum. She cites a recent case (S v Lombaard 1997(1)SACR80(T)) 
where the court denied an application for a compensatory order in terms of section 
300 of the Criminal Procedure Act (51 of 1977) by finding that the determination of 
compensation was a complicated civil matter which could only be decided if all points 
in issue were defined in pleadings and evidence was led. 
3. A third problem area concerning compensation orders was touched on in S v Medetl, 
where the accused was convicted of theft and sentenced to 30 months correctional 
supervision in terms of section 276( 1 )(h) of the Criminal Procedure Act 51 of 1977. In 
review it was held that imprisonment in default of such a payment could not be 
ordered, as incarceration for failure to pay a debt has been held unconstitutional in 
various cases. 
Because the issue of restitution is central to the ideology of restorative justice, the inability to 
enforce its payment constitutes a serious setback for restorative justice. 
A further question that may be asked is how relevant restoration would be in cases of so-
called "victimless crimes," such as traffic offences, where there are no actuat victims or 
damage involved. 
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5.3 RISK-CONTROL MODEL 
Probation programs that focus on community safety and the effective control of offenders can 
actually be seen in terms of recent developments on the terrain of corrections, where the 
interests of the community started to gain more importance than those of the offender. At a 
time stage when most people are in favour of the use of imprisonment and longer terms of 
incarceration, the root of the problem concerning probation lies in convincing people that it 
can indeed be safe. The idea of effective control is based on a need to create the perception 
of punitive, get-tough sanctions to satisfy social and criminal justice needs for controlling and 
punishing offenders (Benekos 1991 :56). 
The problem of public opinion is aggravated by the fact that the media, especially in countries 
with a free press, can easily blow up single cases to create the perception that a problem is 
more wide-spread than it actually is. Violent crimes by probationers and parolees give the 
impression that community-based corrections are ineffective, and permit dangerous criminals 
to roam the streets. The effective control of offenders in the community therefore becomes 
crucial to the survival of programs, and this is why community safety is stressed to such a 
degree in probation programs nowadays. 
5.3.1 Description 
Intensive Supervision Probation (ISP) itself is largely based on the principles of control in 
contrast with earlier models of probation that stressed the rehabilitation of offenders. 
According to Petersilia (1988:167), the goal of probation today is not to rehabilitate the 
offender, but to control him, with public safety as the central concern. To a certain extent, the 
goal is to change ISP into prisons in the community. 
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Another way of looking at the application of risk-control probation is to see it as a shift in the 
role of the probation officer: The task of the probation officer has shifted from that of being an 
advocate for the probationer (see point 5.1) towards the adoption of an adversarial role, 
where probation officers view themselves as advocates for the court, the criminal justice 
system and community protection (Lawrence 1991 :454). 
There are a number of possible ways of in which probation programs can ensure the safety of 
the community: 
1. The first way to ensure community safety is by the effective screening of candidates 
for probation; to distinguish between those who pose a significant threat to society and 
have to be detained in prisons, and those who can be managed in the community. In 
the past, risk assessment was largely a subjective matter, where PSI-reports were 
based on the probation officer's assessment of the offender according to his or her 
professional experience in the field. Today, the emphasis is on more objective and 
scientific classification instruments based on criteria which show a positive correlation 
with recidivism. 
2. A second screening process takes places within probation itself, where risk control 
instruments are also used to classify offenders consistent with to the risk they pose 
and to apply control measures accordingly1. This is also advantageous in terms of the 
use of resources, where limited resources such as man hours, treatment programs 
and money can be reserved for high-risk cases. 
1 According to Dowdy eta/. (2002:29) correctional agencies in America and Canada are increasingly 
making use of offender classification assessments. These assessments evaluate risk of future 
recidivism and/or social and psychological needs. 
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3. A third method used to ensure public safety is effective supervision. In the ISP model, 
this is provided by measures such as the intensive supervision of offenders, house 
arrest, and electronic monitoring. In recent times, with immense advances made on 
the field of technology, electronic monitoring - and especially GPS-systems - will in 
future probably provide supervisors with unequalled capabilities regarding the 
supervision and tracing of offenders in the community. 
4. Fourthly, risk can be reduced by treatment, especially with regard to certain groups-at-
risk, such as substance-abusers, violent offenders, or sexual offenders, who have 
been shown to provide good prognoses on treatment. Employment programs, literacy 
programs and community service programs have also been found to result in risk 
reduction (Bartollas & Conrad 1992:233). 
All of these measures can be included in a risk-control model of probation. The following 
sketch based on risk-control as a central function of probation can be drawn: 
5.3.2 Sketch 
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5.3.3 Explanation 
As mentioned above, the main focus of the risk-control model is on controlling the behaviour 
of probationers to such an extent that the safety of the community can be guaranteed. 
Point 1: For the purpose of screening offenders, a risk/need assessment of offenders is done 
(point 5), that can be used to compile the Presentence Investigation Report (PSR), and to 
determine the nature of the supervision and conditions (points 6 and 7). This process can also 
be reversed, in that the data obtained in a normal PSI report can be used to compile a 
risk/need assessment, which will determine the nature of the supervision and conditions of the 
sentence. 
Point 2: In order to accommodate the greater emphasis on deterrence and retribution, the 
nature of the offence and the previous convictions (point 2) are of more importance than in a 
rehabilitation-based model. These factors may influence the sentencing decision (point 3), the 
duration of the sentence (point 4), as well as the risk posed by the offender (point 5). 
Point 3: In this model, a sentence of probation can either be at the discretion of the 
sentencing official, or as the result of a presumptive or mandatory sentencing system, where 
probation is the prescribed sentence for certain categories on a sentencing guidelines matrix 
(see point2.1.3.2.3.1). 
Point 4: In the case of a structured sentencing system, the duration of the sentence will 
obviously also be prescribed by the sentencing guidelines. Otherwise the magistrate or judge 
will decide on the length of the sentence. 
Point 5: Where a risk/need assessment is used primarily to determine the strictness levels of 
supervision and the conditions adhered to the sentence, it can take place after a sentence 
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has been laid down. Risks and needs are usually determined according to a statistical model 
predicting the risk-levels of individuals and showing any problem areas (needs) that should be 
addressed. 
Point 6: Intensive supervision is the key element in the control model. It can basicatty be 
obtained by four means: Reports (either in written form or physically in terms of visits to the 
probation office), visits by supervision to the home or workplace of the offender, telephonic 
monitoring of probationers at their homes or workplaces, and electronic monitoring (passively 
or actively). In diagram 6-3 the coloration of the box shows that both the quantity of measures 
as well as the measures themselves are scalable. This can be used: 
1. As variables to ensure differential treatment for different clients based on their degree 
of risk as assessed by the risk/need assessment instrument; or 
2. As adjustable measure to punish or reward an offender based on his or her degree of 
cooperation (determined by his or her adherence to the conditions), 
Insofar as the management of scarce resources, specifically man-hours, is concerned, the 
advantages of such a variable system are that resources can be structured on a risk/needs 
basis. Another benefit is that condition defaulters can be managed internally - in other words 
the degree of supervision, for instance, can be increased instead of referring such a person 
back to the court for a revocation decision. On the other hand, this graded system can also be 
used on a predetermined time-scale basis to reward cooperation. 
Point 7: Although various conditions can be attached to a sentence of probation, the 
emphasis of a purely control model will obviously be on conditions that avoid negatiVe 
behaviour (such as desisting from committing crime, associating with criminal elements, etc.) 
and on restrictive measures such as house arrest. With the current emphasis on the treatment 
for certain types of offenders, compulsory attendance of programs can also be prescribed as 
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a condition. Similar to supervision, conditions can also be scaled to differentiate between 
offenders on a risk/needs basis and to act as a punishment/reward measure. 
Point 8: The procedure when conditions have been violated is fairly self-explanatory. 
Depending on the nature of the violation, three steps can be taken: a)The case can be 
referred back to court for a revocation decision, b)a warning can be issued by the probation 
officer in which case the offender continues with his or her sentence as it is, and c)the 
supervision and/or conditions can be made more severe, depending on the nature of the 
violation. 
5.3.4 Evaluation 
lMre are three persuasive reasons for administering probation according to a risk-based 
model: 
1. The insistence of the public that society should be protected against criminal 
elements. 
2. Judges' hesitancy to impose community-based sanctions because of their concern for 
public safety. 
3. Adverse publication and lost of trust in community-based programs when offendEMS 
under probation commit crime - especially when violent crimes are committed and 
such violations get media attention. 
In essence these reasons have to do with public perceptions about the safety of com~ 
based corrections. This can be related to the need for intermediate sanctions, to act as a 
feasible alternative to imprisonment. 
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Its main drawback is that it has been found that close monitoring and multiple conditions 
escalate condition breaking, in other words that, the more closely a probationer is monitored, 
the more violations (especially technical violations) will be detected. Although the scaling of 
conditions, in lieu of imprisonment, can assist in limiting the number of probationers reverted 
to prison, each probation office will have to have an unambiguous policy on how much 
violations they will tolerate -where too much emphasis on discipline will lead to an outflow of 
probationers to prison (which defies its primary goal of keeping offenders out of prison), whilst 
too little discipline will lead to a loss in confidence from the public and the courts. 
Another issue concerning this model has to do with the effectiveness of screening methods. 
Where probation was traditionally reserved for first-time and low-risk offenders, its use as a 
meaningful alternative to incarceration implies that higher risk offenders will have to be 
considered for probation. The development of effective screening instruments, firstly to decide 
on which offenders can safely be released into the community, and secondly to determine the 
risk so that special attention can be given to them, is therefore of the greatest importance. 
5.4 STRUCTURED MODEL 
Although purely structured probation systems as presented in diagram 5-4, to the knowledge 
of the author, do not exist in practice, this illustration has the purpose of providing the 
possibility of such a model for the purposes of comparison. 
5.4.1 Description 
A purely structured model of probation should be based on the "justice as fairness" philosophy 
of the justice model {see point 2.1.3.2.1 ). In this respect, it will have to adhere to the following 
principles: 
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1. A sentencing guidelines system that will determine the type of sentence {t.e. probation 
or imprisonment) as well as the duration thereof, based on the nature of the offence 
and the previous convictions of the offender. 
2. Like terms of probation for offenders in the same seriousness categories. 
3. That supervision and conditwns will be determined by legislation or program 
administrators and that they are not adaptable on an individualised basis. 
Although the emphasis of this model is on delivering justice {in the sense of proportionality), it 
would not exclude measures aimed at bringing about the goals of deterrence, incapacitation 
or rehabilitatwn. The main condition t5 just that similar consequences should befall similar 
categories of offenders. 
5.4.2 Sketch 
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5.4.3 Explanation 
It is obvious from diagram 5-4 that the structure of this model is fairly simple. It can be 
explained as follows: 
Point 1: As mentioned under the previous heading, the sentencing decision is replaced by a 
sentencing grid system, according to which only the nature of the offence and the number of 
previous convictions are considered. 
Point 2: The duration is also determined by the sentencing guidelines. 
Pmnt 3: Although regular reports to the probation office and visits of the probation officer to 
1he home or workplace may be regular features of such a system, they are not adaptable in 
the sense of tailoring them to the needs of the probationer, as one of the assumptions of this 
model is that similar offenders should be treated alike. 
An alternative would be to make the degree of supervision flexible, although in such a case a 
quantified decision-making process should be used according to which offenders would know 
precisely what the consequences of their actions would be. 
Point 4: The same argument may be applied to the conditions of such a model. Even though 
different conditions may be applied, they will basically have to be the same for similar groups 
of offenders. Community service and house arrest, nonetheless, may be utilised to convey the 
idea of just deserts. In the case of adaptable conditions, the system should again be subject 
to a structured decision-making process. 
Point 5: In the absence of adaptable systems of supervision and conditions, only two options 
are possible: either a warning or an automatic revocation of the sentence to imprisonment To 
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ensure fairness towards everyone, such decisions would have to be taken on a structured 
basis, in other words the seriousness of various offences should be tabled and decisions 
taken on a quantified basis. 
5.4.4 Evaluation 
As concluded in chapter 2, the uniform treatment of offenders, where perceptions about equal 
punishment for similar crimes are equated with justice, should be the predominant theme in 
corrections. This model can then be seen as just in the sense that similar offence categories 
are treated alike and that it sends a clear message to society about the consequences cf 
certain actions. In an attempt to remove bias from the process, it also make use of a 
structured decision-making process regarding possible revocation decisions. 
To be blunt, however, this model does not seem to fit in well with probation. The rigid way in 
which it deals with offenders and its lack of attention to individual progress or failure can even 
be seen as unjust on the other side of the spectrum. 
5.5 SUMMARY AND CONCLUSIONS 
Comparisons between the different elements of the four probation models can be tabled as 
follows: 
145 
TABLE 5-1: COMPARISONS BETWEEN FOUR MODELS OF PROBATION 
Rehabilitation Restorative Risk-control Justice Most acceptable 
model justice model model model strategies 
In order of Retribution, with Rehabilitation, with importance: 
a lesser 
Underlying 
some deterrent, Restoration (which Incapacitation, 
emphasis on Retribution, as incapacitating and can be seen as a Deterrence (and deterrence, discussed in Motives punitive measures utilitarian function Rehabilitation in incapacitation chapter2 inherent in probation of retribution), terms of its and rehabilitation 
model. deterrent value), 
of the offender. Retribution. 
Either structured or 
discretionary. If 
Discretionary. discretionary, Purely discretionary, dependent on Mandatory or 
Sentencing based on depending on the information Purely structured presumptive 
nature of the case 
structure information provided as presented in the provided in PSI- model. sentencing in the PSI-report. report and/or guidelines PSI-report. Risk/need 
assessment 
evaluation. 
Determined by Basic length Set duration 
sentencing official - determined by according to 
Duration of the 
can be lengthened sentencing official. Prescribed either by Prescribed by guidelines -
or shortened by No need to serve sentencing official sentencing should be able 
sentence probation officer the whole sentence or sentencing guidelines - set to reduce it 
dependent on if envisaged goals guidelines. duration .. when 
cooperation and have been cooperation is 
rate of rehabilitation. obtained. obtained 
Yes - either before 
sentence to Extensive use 
Use of determine the Yes- (same as of and 
risk/needs No No sentence, and/or with risk-control experimenting 
instruments after sentence to model) 
with risk/needs 
determine degree of assessment 
supervision and models 
conditions. 
Maximum required 
Minimum prescribed Minimum supervision Variable in 
Supervision supervision, 
prescribed according to Degree accordance 
emphasis on supervision, directives by determined by with risk/needs procedure meaningful emphasis on sentencing official, risk/need & seriousness 
intervention. attainment of risk/need assessment. of crime 
restorative goals. assessment of 
probationer. 
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Can include the 
Can include reports following: 1. Reports (either written or by Minimum 2. Supervision at Elements 
reporting physically Emphasis on Supervision to office), infrequent prescribed home/work determined by electronic 
elements visits, and (supervision not 3. Telephonic risk/need monitoring 
emphasis). monitoring at assessment. infrequent home/work telephonic 4. Electronic 
monitoring. 
monitoring. 
Emphasis on 
deterrent measures 
such as avoidance 
conditions and As prescribed by Adaptable house arrest (with risk/needs 
according to Usually only Can include or without electronic assessment. 
risk/need avoidance restorative monitoring). other Can emphasize 
assessment but Conditions measures, may conditions such as conditions retributive based on a include compulsory restitution and dependent on conditions such 
minimum treatment. community service. results of risk/need as restitution and intervention 
assessment, such community 
strategy 
as attendance of service. 
programs/treatment, 
and community 
service. 
Stricter procedure 
Decision left to Same as with as a result of the 
probation officer - rehabilitation - safety of the Standardised 
Violation would normally refer could be somewhat community as Standardized procedure-
procedure further offences to more lenient as primary concern. revocation based on 
the court for restorative Use of intermediate procedure intermediate 
decision principles are not sanctions in place sanctions. 
attainable in prison of direct referral to 
court 
5.5.1 Evaluation of different models 
In review, the strong and weak points of the various models, as are evident from the 
discussions above, can be summarised as follows: 
5.5.1.1 The rehabilitation model 
As for the rehabilitation model of probation, it could be that the mission of this approach (to 
successfully reintegrate and rehabilitate offenders) is just too vague and broad to have much 
use in practice. Especially in situations where probation systems are congested in terms of 
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numbers, and where obtaining sufficient funds is a problem, probation officers have little 
chance of controlling their clients, not to mention rehabilitating them. 
It would seem that some added control over offenders is required of probation today, 
especially in the light of the current emphasis on community safety and risk control. 
5.5.1.2 The restorative justice model 
The main advantage of this model is that it could present a way of extending justice to the 
victim of the crime, and also of making the offender accountable for his or her actions. 
Community service, as a way of exacting reparation from the offender, can also be 
advantageous. Apart from delivering a tangible service to society, it can possibly hold some 
rehabilitative advantages. Making community service visible to the public can also be used as 
advertising to promote probation as a sentence. 
As for its disadvantages, there are limitations in terms of the types of crime that it can be used 
for. It would, for instance, probably not satisfy the community's sense of justice if a rapist gets 
WJNay with an apology at a victim-offender mediation session. Because of the fact that it is 
(probably) most appropriate for minor offences, and would involve a substantial input in terms 
of organisation and manpower, it is hard to imagine the widespread implementation of 
restorative justice initiatives. Although it may be argued that its ideology is popular amongst 
members of the public, it may well be asked whether it is the idea of being repaid or the idea 
of restoring relationships with a stranger that carries most weight in the public mind. 
In terms of the adaptation of restorative justice measures to the established criminal justice 
system, there are also some problems involved. Firstly, as has been argued underpoint5.2.1, 
are the complications pertaining to the enforcement of measures aimed to restore community 
relationships. If imprisonment is used as the sword hanging over the offender's head, the 
sincerity of his or her cooperation may be questionable. In addition, the inability of poorer 
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offenders to make restitution payments creates a severe drawback to the application of this 
model. In summary, it may perhaps be asked whether the idea of restorative justice is not but 
another correctional trend that will come and go. 
5.5.1.3 The risk-control model 
Some of the advantages of a risk-control model are as follows: 
1. As an intermediate sentence, this model provides an acceptable alternative to 
imprisonment in terms of the intensity and severity with which it is applied. It can thus 
both be seen as more safe and more punitive than routine probation. 
2. A further advantage of this model, as explained, is its utilisation of "intermediate 
sanctions" in place of direct revocation to prison. 
3. Advances in technology, especially on the terrain of Geographical Positioning Systems 
(GPS), may eventually revolutionise the field of automated risk control, especially if 
used in conjunction with computer analyses of risk assessment. 
4. Discipline in itself may also have a rehabilitative effect, where the offender is forced to 
take responsibility for his or her life. 
It holds the following disadvantages: 
1. Such sentences often promise more than it can deliver. Because such a system is 
easy to "load" (in other words, because it is easy to pile extra conditions and 
measures onto a sentence in order to convince sentencing officials and the public that 
it is safe or severe enough}, it holds the drawback that probation offices are unable to 
execute such sentences properly, leading to an actual loss of confidence among 
sentencers and members of the public. 
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2. ISP programs have not been able to reduce recidivism, except when certain treatment 
strategjes were included. 
3. This model is dependent, to a large extent, on the use of effective risk/needs 
screening techniques. 
4. There remains a question regarding the incapacitating effect of community-based 
corrections when compared to incarceration. 
5.5.1.4 The structured model 
Although a pure structured approach to probation is just in the sense that offenders with 
similar crimes would be treated equally, and also holds the advantage that a straight message 
is sent to the public concerning the consequences of certain actions, it is the researcher's 
belief that such a system would actually be unfair because of its lack to properly consider the 
interests of society and of the offender. 
It m possible to pose the question in this regard whether real justice would not mean more 
1ban mere uniformity (or proportionality) between sentences. It is the author's opinion that 
proportionality in probation should be reflected in the length of sentences and in the basic 
conditions, but that - in the best interests of the community - supervision and treatment shouid 
be based on the needs and risk classification of the offender. 
5.5.2 Conctusions 
When considering the various arguments and facts forwarded in this chapter, an ideal 
probation system should have the following characteristics: 
1. Retribution, in the sense of proportionality between crime and punishment, should be the 
main criterion on which to base sentences of probatiOn. 
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2. Mandatory sentencing guidelines are favoured as they remove possible bias in terms of 
improper factors from the sentencing scene. A further advantage, especially in a country 
such as South Africa where there is a strong bias in favour of imprisonment, is that the 
proportion of offenders that should be handled in the community could be regulated by 
legislation. 
3~ Regarding the duration of the sentence, time should be fixed in accordance with the 
guidelines system, so that offenders would know what to expect. Good conduct reductions 
can, however, be considered as an incentive for probationers in cases where no violations 
have occurred. 
4. A.part from a sentencing grid system determining the type of sentence to be laid down and 
the duration of the sentence, it is the author's opinion that a risk/needs prediction 
instrument should be extensively used to facilitate decisions during the probation process. 
5. Supervision should be determined by a model combining: 
a) the seriousness category of the offender according to the offence and the 
previous convictions; and 
b) the findings obtained in the risk/needs assessment 
This means that offenders in low-risk categories should receive supervision with a low 
intensity, whilst high-risk offenders would be strictly monitored and supervised. 
6. It is the opinion of the researcher that electronic monitoring will probably become the 
predominant means of monitoring in future, following the upsurge in technological 
advances today. The development of cheaper, light weight batteries, in particular, will 
advance the use of GPS systems and other distance detecting devices in future that may 
lead to a transformation in the use of community-based sanctions. 
7. Conditions should be used circumspectly to prevent "loading," and should be graded 
according to the risk/need analysis as described above. 
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8. Violation procedure, just as the other decision-making processes within the system, 
should be based on a structured basis, based on a graded scale. As with the risk-control 
model (see point 5.3), adaptable conditions and supervision, as well as the use of brief 
sessions of incarceration could be used to ameliorate the use of revocation. 
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CHAPTER 6: THE SOUTH AFRICAN SITUATION 
Many .characteristics of the international crisis in corrections are also visible in South Africa. A 
variety of political, economic, demographic, and perceptual factors have led to both a huge 
upsurge in the volume of crime in our country and the increasing inability of existing structures 
to handle the numbers. The situation here is comparable to a large extent to the situation in 
the United States and in many other countries characterised by high crime rates and the 
congestion of correctional facilities. The correctional system in South Africa is in some 
respects perhaps nearer to those in First World countries than to the rest of Africa, as the 
South African Department of Corrections is much more structured and organised than prison 
authorities in most other African countries. 
In a media conference by Mr. Ben Skosana, Minister of Correctional Services, on 14 June 
2000, prison overcrowding was described as the single biggest problem in South African 
prisons today (South Africa, Department of Correctional Services 2000:2). In South Africa 
management issues have been intensified by fundamental changes to the Department of 
Corrections taking place simultaneously with a great upsurge in prison figures. These 
changes, which are the result of a political shift from an Apartheid state ideology to a 
democratically-chosen state, led to fundamental changes such as the demilitarisation of the 
department, the emergence of trade unions forwarders, affirmative action changes, and more 
emphasis on human rights issues. 
6.1 THE CORRECTIONAL SCENE IN SOUTH AFRICA 
It must be noticed that the management of prisons is not the only concern of the depal'"tment, 
and that it also has the task of applying community corrections, in line with the Correctional 
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Services Act, No. 111 of 1998. According to this act, the stated purpose of the Department of 
Correctional Services is: 
... to contribute to maintaining and protecting a just, peaceful and safe society by-
{a) enforcing sentences of the courts in the manner prescribed by this Act; 
(b) detaining all prisoners in safe custody whilst ensuring their human dignity; and 
(c) promoting the social responsibility and human development of all prisoners and persons 
subject to community corrections. 
This statement can be seen to comprise three elements: 1) the safe custody of prison~ .2) 
within a humane framework, 3) with an emphasis on the upliftment of offenders in prison and 
under community corrections. 
6.1.1 Description 
Aifissues related to probation will receive more attention in point 6.2, the South African 
situation with regard to prisons can be summarised as follows: 
Prison figures for January 2002 were as follows: Of the 177 701 prisoners in custody, 120 635 
(or 67,9 per cent) were sentenced and 57 066 (or 32,1 per cent) unsentenced. These 
prisoners were detained in 236 prisons countrywide, of which eight were only for females, 
twelve were youth correctional facilities, 115 were only for males and 89 accommodated both 
males and females. 
A$. regards the custody of juveniles, 26 795 youths (under the age of 21 years) were held in 
correctional facilities of whom 14 130 (52, 7 per cent) were unsentenced and 12 665 ( 4 7, 3 per 
cent) sentenced. Of these 26 795 youths, only 472 (or 1,8 per cent) were female. 
The separation of prisoners rests on the following principles: 
154 
• Sentenced prisoners must be separated from all categories of unsentenced prisoners 
(this implies keeping sentenced prisoners in different wards, and also keeping their 
movements apart from those of unsentenced convicts); 
• Maie prisoners must be separated from female prisoners; and 
• Children must be kept separate from adult prisoners. 
Prisoners in South African institutions are categorised according to a risk classification 
system. There are three classification groups: "Minimum," "medium" and "maximum. u 
According to the figure for 31 January 2002 (South Africa, Department of Correctional 
Services 2002), 22 per cent of prisoners were classified as requiring maximum incarceration, 
63 per cent fell in the medium risk category, and 2 per cent fell in the minimum risk group. It is 
required that prisoners in different security risk categories be separated as far as is practically 
possible. 
Apart from risk classification, prisoners are also separated into different privilege groups: A., S, 
C or D groups, with A-group prisoners receiving the most privileges and group D the least m 
order for a prisoner to be declassified, factors such as behaviour and adaptation are 
considered. 
6.1.2 The crisis in South African corrections 
As pointed out, South Africa's prisons are bursting at the seams. Against the available 
accommodation figure of 106 090 on 31 January 2002, 177 701 people were actually 
incarcerated. This amounts to an overcrowding figure of approximately 160 per cent, meaning 
that on average 160 prisoners are kept in the space intended for every hundred. What 
complicates the matter, is that projective figures show that this trend is on the increase, at 
least for the foreseeable future. An alarming aspect is that the rise in prison numbers 
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predominantly takes place in the aggressive and sexuatty related categories, which is more 
difficult to replace with alternative dispositions. 
According to the Annual Report of the Department of Correctional Services {1999), 
overcrowding does not only affect the living condition of prisoners negatively, but also places 
a heavy burden on services like ablution facilities, kitchens, hospital sections, hot water 
sections and laundries. It also negatively effects supervision and control functions and 
threatens the standard of security in prisons {South Africa. Department of Correctional 
Services 1999). 
Other consequences of overcrowding are: 
• Lack of sleeping facilities. 
• Insufficient water and sewerage systems. 
• Overloading of electricity supplies. 
• Unhygienic infrastructural problems. 
• Lack of privacy {especially for those prisoners who want to study). 
• Improper separation of risk groups and age categories. 
• The transfer of prisoners to address overcrowding problems leads to loss of contact 
with families. 
• Victimisation of and conflict among officials (South Africa. Department of Correctional 
Services 2000). 
Although the Department of Corrections is making extensive use of measures such as 
"bursting," prison privatisation, electronic monitoring, and the placement of presentenced 
offenders on probation as a release mechanism, prison population figures are still perturbingly 
high. More extensive use of probation can make an important contribution in this regard by 
alleviating the burden on prisons. 
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6.1.3 External factors shaping South African corrections 
In an attempt to explain the overcrowding of prisons, the researcher shall look under this point 
at some of the external factors that exert an influence on the growth in prison numbers. 
6.1.3.1 Political factors 
The political picture in South Africa has, for the last decade or so, been dominated by the 
transformation from an "apartheid" state to a more representative democracy. Apart from 
huge political changes- away from the legacy of apartheid to a vision of democracy, equality, 
and justice for all - the criminal justice system itself has experienced fundamental changes. 
Whilst criminal justice before 1994 had in part been an instrument used by the government of 
the day to enforce the system of apartheid, its mission has now changed into that of a 
mechanism for the fight against crime. 
A further result of the political changes political issue that affects the correctional scene today 
is the Constitution of the Republic of South Africa, which has brought this country more in line 
with international trends, especially pertaining to the protection of fundamental human rights 
and the maintenance of democratic values. This has led, for instance, to the abandonment of 
capital punishment and corporal punishment as penalties and also to numerous changes in 
legislation that brings correctional practices more in harmony with internationally acceptable 
practices and standards. 
One of the critical issues facing South Africa currently is the crime problem, which not onty 
exerts a negative influence in the lives of South Africans, but also severely affects the 
economy of the country by scaring off potential investors. 
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Fortunately, for state institutions such as corrections, the new government has brought with it 
a fresh approach to many of the practices and ideas that were sometimes taken for granted 
under the old dispensation. Since the historical elections of 1994, there has been a 
willingness to critically look at the meaning of structures and to consider new ways of dealing 
with issues such as the crime problem. 
6.1.3.2 Economic factors 
There are mainly two economic characteristics in South Africa that effect the crime situation. 
The first is the problem of poverty that is characteristic of many Third-World countries where 
abject poverty and unemployment under certain segments of the population lead to feelings of 
hopelessness and contribute towards crime. 
The second feature is economic stratification that, similarly to the situation in the USA and to 
a growing extent in European countries, brings about perceptions of "relative poverty'' where 
some segments of the population observe the material wealth of others without having the 
means to obtain it in legitimate ways. This also leads to a proliferation of crime. 
6.1.3.3 Public opinions 
Public opinions in South Africa with regard to crime and punishment is largely in line with 
tendencies in the rest of the world. This is not really surprising since Durham (1993:3) 
mentions that comparative studies show a considerable degree of cross-national agreement 
concerning the relative seriousness of a wide variety of offences (Durham 1993:3). Although 
studies on public punitiveness in South Africa are relatively scarce, two opinion surveys may 
be mentioned. 
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In a 1999 survey by Schonteich of 470 respondents in the Eastern Cape, the punitive levels of 
the public can be seen in the foltowing figures (Schonteich 2000}: 
• 71 per cent of respondents felt that the prison should be harder on prisoners. 
• less than half thought that being put in prisons realty punishes offenders. 
• MOst respondents thought that the sentences handed down by the courts were either 
"much too lenient" (58 per cent) or "slightly too lenient" {27 per cent). 
• 90 per cent of respondents who felt that sentences were too lenient thought that 
lenient sentences had played a major role in the increase in crime since 1994. 
• 51 per cent of respondents thought that corporal punishment for juveniles should be 
reintroduced as a punishment. 
• 58 per cent disagreed with the statement that "the government has done a good job on 
fighting crime and lawlessness." 
These findings show high punitiveness levels amongst respondents, general dissatisfaction 
with the performance of the state in applying justice, and also demands for even stricter 
measures against criminal offenders. 
Ina study by Oliver (1999) in Mankweng, Northern Province, where public punitiveness and 
opinions about just deserts were tested, the same tendencies were detected, although 
respondents were perhaps even more punitive: 
• .84 per cent strongly agreed wllh a statement that sentences handed down by courts 
were too lenient. 
• 76 per cent agreed or strongly agreed with a statement that the death sentence should 
be reintroduced. 
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• 91 per cent agreed that all rapists should be put in prison for 20 years. 
Although it is impossible to determine punitiveness levels from responses to single statements 
such as these, the responses are still an indication of the public's indignation about crime and 
their insistence that "something be done about the crime problem." 
6.1.3.4 Sentencing trends 
Concerning the purposes underlying punishment, the South African system is based on a s~ 
called ·unitary theory" of punishment. According to Snyman (1991:23): "The courts do not 
reject any one of the theories outright but, on the other hand, they do not accept any single 
theory as being the only correct one to the exclusion of all the others." This is evident from the 
verdict delivered in the Appellate Division by Davis A.J.A.: " ... that the main purposes {of 
punishment} are reformation of the offender and the deterrence of him and others, with the 
uttimate aim of protecting society and diminishing the incidence of crime." (R v Swanepoel, 
1945 SA 444 AD}. South Africa has never, as in the United States, moved predominantly in a 
single direction regarding sentencing, but attempts to accommodate all motives cf 
punishment, in order to be able to fit the sentence to all the parties concerned, as evident in 
the words of Judge Rumpff: "What has to be considered is the triad consisting of the crime, 
the offender and the interests of society." (S v Zinn, 1969(2) SA 537 (AD)). 
Even though, as was mentioned in the previous paragraph, our sentencing philosophy retains 
a unitary approach, a number of practices, subjacent to the rehabilitation model, were 
ittllerited from other Western systems and gradually introduced into our sentencing and 
correctional system: 
• The parole system; 
• Individualised sentencing; 
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• Convincing the public that prisons are places where rehabilitation takes place and 
appointing psychologists and social workers to bring about this reformation (even if 
they are few, due to economic restraints); and 
• Coupling prisoners' parole dates to their supposed co-operation with regard to 
"rehabilitation programs." 
By adapting a multi-motive approach, sentences in South African courts may even be more 
disparate than would have been the case had they focused on a single one. The problem with 
this approach, although it is meant to counteract the shortcomings of utilising any one 
approach, is that it gives leeway for individual judicial officers to base their sentencing on 
opposing preconceptions regarding punishment, which can lead to widely different sentences 
being laid down for similar crimes. The problem may be stated as follows (Oliver 1998a:90): 
There may be two sentencing officials, one a strict retributivist, able to properly 
motivate a sentence of seven years imprisonment for a rapist on the grounds that 
such a sentence reflects the community's indignation with acts of such a kind. 
Another sentencing official may motivate, with equal conviction, a sentence of 
correctional supervision along with psychological treatment for a similar offence. This 
does not necessarily suggest purposive prejudice on the side of any one sentencer, 
but the question has to be asked whether a system that allows such idiosyncrasies 
can be seen as just. 
To be fair towards the system, there are limitations in place in our system, and it should not 
be thought that sentencers have boundless discretion with regard to sentencing. Some of the 
mechanisms that regulate discretion are: the legislative framework; principles developed by 
the courts; and control exercised by the courts of appeal or review (South African Law 
Commission on Sentencing 1997:2.26). This does not, however, take away the fact that there 
are a number of factors that encourage disparate sentencing: 
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• In the first place, sentences may not only vary with regard to one specific punishment 
(such as different lengths of imprisonment), but also between different types of 
punishment1. 
• The legal test applied by the courts of appeal in determining when it is appropriate to 
interfere with trial courts' decisions are, for example, if the sentence "induces a sense 
of shock," when the sentence is "startlingly inappropriate," or if it reveals a "striking 
disparity" compared to the sentence which the court of appeal would have imposed as 
court of first instance (South African Law Commission on Sentencing 1997:2.27). The 
vagueness and subjectiveness of such yardsticks are evident. 
• The unitary theory, as was stated, lends itself to widely different interpretations, 
depending on the personal inclinations of the sentencer. 
Taking these facts into consideration, it can be argued that the South African system lends 
itself to sentencing disparity, although the extent may vary. To complicate the matter the 
Department of Justice does not keep any statistics on sentencing, which makes the 
sentencing system immune to criticism for all practical purposes. Apart from the fact that this 
practice makes it almost impossible to assess sentencing trends, the potential for 
discriminatory practices based on variables such as race, gender, socio-economic status, 
political affiliation, etc. is evident. 
Another factor that contributes towards the overloading of prison facilities is the recent 
introduction of mandatory minimum sentences, in accordance with the Criminal Law 
Amendment Act (no. 105 of 1997), where severe penalties are prescribed for certain 
1 According to Krugel & Terblanche Correctional Supervision could, for example, be laid down for any 
crime (1991 :1 004). 
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categories of crime, for instance: minimums of life sentence for Murder I and Rape I, and 15 
years minimum for Murder II, Robbery II and Fraud II. These measures will certainly 
contribute toward overcrowding since the sentencer's discretion to take mitigating factors into 
consideration are seriously curtailed. 
6.2 THE SITUATION REGARDING PROBATION 
Point 6.2 will focus on probation. It is necessary to briefly mention the use of the term 
probation in South Africa: Before 1991, probation services were available under the Criminal 
Procedure Act, 51 of 1977, the Child Care Act (74 of 1983), and the Probation Act (98 of 
1986). It basically consisted of the court sentencing someone to be placed under the 
supervision of a probation officer (who was often a social worker). This option was not often 
used until 1991, when the use of probation was extended and placed under the directive of 
the Department of Correctional Services. The term used to denote probation under this 
system was then "correctional supervision." Today, the term "community corrections" is used 
to refer to the application of probation and parole together, and the term correctional 
supervision has been changed back to probation. 
6.2.1 The introduction of probation 
In the address of the Acting Commissioner of Correctional Services on occasion of the 
opening of a community corrections office at Soshanguve on 8 June 2001, the initial stages of 
Correctional Supervision in South Africa as were described as follows: 
In the early nineties a South African delegation visited several countries to research 
systems of correctional supervision that were practiced by them at that time. The 
system that was applied in Georgia in the United States of America was found to be 
possibly the best suited for South African circumstances. This led to the establishment 
of a multidisciplinary task team with the terms of reference to formulate a South 
African model of correctional supervision, based on the Georgia experience, and to 
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draft legislation that would meet the South African needs and realities. On 15 August 
1991 correctional supervision was introduced in the magisterial districts of Pretoria 
and Wonderboom. This provided law courts with a sentencing option aimed at 
perpetrators of less serious crimes as an alternative to imprisonment. During 1992 
implementation at other magisterial districts started until eventually it was an available 
alternative sentencing option in all magisterial districts. 
6.2.2 A description of probation in South Africa 
Probation in this country differs from routine probation as traditionally applied in other 
countries. The Georgia Intensive Probation Supervision program, from which the local version 
was derived has the strictest form of intensive probation in the United States (Bartollas & 
Conrad 1992:238). The emphasis in the Georgia system of Intensive Probation Supervision is 
not so much on service provision and rehabilitation, but on control (Lawrence 1991:454). 
The probation system used in South African can therefore not be seen as routine probation, 
which is mainly based on a rehabilitation viewpoint, but as an ISP program. Apart from more 
intensive supervision, probation in South Africa normally contains the following conditions that 
make it a more intensive sentence: 
• House arrest. 
• Community service. 
• The compulsory attendance of rehabilitative programs. 
Other conditions such as child maintenance payment, victim remuneration, and ordering the 
offender to look for employment, can also be included by sentencing officials. 
Another unique feature of correctional supervision lies in the "degrees of probation" 
(minimum-, medium- and maximum supervision) that determine the level of supervision and 
the amount of freedom that the probationer enjoys. Under maximum supervision, for instance, 
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it is required of the probationer to remain under house arrest during all non-working hours, 
and he is visited at home at least twice a week. Depending on his co-operation, these 
conditions may be gradually relaxed so that more free time becomes available and he is 
monitored less often (only once per month under minimum supervision). 
6.2.3 The underutilisation of probation 
In the introduction to this study part of the rationale was the idea that probation is an 
underutilised sentencing option. This is a vital assumption, since the gist of this stuqy is that 
imprisonment should, to a much larger extent, be replaced by probation. Point 6.2.3 will look 
at what this means and to what extent probation can be seen as an underutilised sentence. It 
will also provide some reasons for the underutilisation of probation: The problem of 
perceptions (point 6.2.3.2), and the problem of application (point 6.2.3.3). 
6.2.3.1 What is meant by the underutilisation of probation in South Africa? 
In view of the prison overcrowding problem as well as the serious shortcomings of 
imprisonment as mentioned in chapter 3, it is obvious that South Africa is in need of a feasible 
alternative to imprisonment. There are basically two ways of looking at the underutilisation of 
probation: 
1. In an absolute sense, by referring to the numbers involved, and 
2. relative- in relation to the numbers of prisoners that it is safe to handle in the 
community. 
In an absolute sense, statistics provided in the 1999 Annual Report of the Department of 
Correctional Services show that that the daily average of probationers were 12 648 against a 
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daily average of 104 407 sentenced prisoners 1 - which means that the Department handles 
about nine times as many sentenced prisoners as probationers. 
If this figure is compared to the use of the main sentencing options in different continents 
(Albrecht 1998:62), the underutilisation of probation is obvious: 
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(Source: Albrecht, H.J. 1998. Modern Trends in Criminal Corrections and Prison Systems in Europe, p.62) 
1 A figure of 34 845 probationers at the end of April 2002 was obtained (Hiongwane 2002) which is much higher 
than the 12 648 quoted here, but this includes a large percentage of presentenced offenders that are supervised 
by probation personnel. The number of sentenced offenders on probation is unfortunately not recorded, but the 
researcher suspects that it would not be a much higher percentage (in relation to those in prison) than the figures 
for 31 December 1999. 
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When compared to these figures, the use of probation as a sentencing option in South Africa 
is fairly similar with the rest of Africa (11 percent). It is, however, much lower than its average 
use in Western Europe (46 per cent), Eastern Europe (24 per cent), South America (26 per 
cent), and especially North America (42 per cent). 
When seen in conjunction of the fact that South Africa has, according to statistics, the fourth 
highest prison rate in the world (see chapter 1), the need for an increase in the use of 
probation is apparent. The sentencing situation in South Africa is also complicated by the fact 
that, in contrast to some European countries where fines can readily be used as a non-
custodial alternative to incarceration, offenders in South Africa often emanate from the poorer 
strata of society which makes the collection of fines problematic - especially when it is also 
considered that the result of non-payment is usually imprisonment. 
The underutilisation of probation is a more complex issue. It depends on the degree to which 
prisoners (or potential prisoners) can be released into the community without unduly 
endangering it. At this moment, the extent to which this is possible in the South African 
context is unknown, and would depend - in practice - on a mixture of research and a system 
of trial and error. If this sounds too risky, it should just be kept in mind that:: 
1. Almost all prisoners are eventually released back into society, including those who 
would never be considered for probation. 
2. The number of more serious offenders in the community on parole or as the result of 
early release mechanisms is already large. 
3. Imprisonment has not been shown to reduce recidivism, which makes many of these 
offenders even more of a risk than they were before going to prison. 
It is therefore one of the recommendations in this study that serious attempts should be made 
to develop a reliable risk/needs instrument for use in South Africa. The system of probation 
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proposed in this study (see chapter 8) also attempts to build in a safety mechanism whereby 
the probation sentences of high-risk offenders would be easier to revoke than that of low-risk 
probationers. 
In terms of the reasons why probation is an underutilised sentence, some of the issues will be 
discussed in the following two points. 
6.2.3.2 A problem of perceptions 
The first reason for the underutilisation of probation has to do with the misconception among 
sentencing officials that no punishment is serious unless it involves imprisonment (Tonry & 
Morris 1990). This can be related to resistance against any new idea that threaten their 
personal beliefs and their discretion to lay down sentences of imprisonment. 
The attitudes of judicial officers in South Africa can be seen in the relatively low number of 
offenders that are sentenced to probation. Their reasons for doing so are probably a mixture 
of custom and perceptions of probation as a "soft" option. 
A third reason for the underutilisation of probation has to do with judicial officers' opinion that 
sentencing is a lofty function that should function above trivia such as whether there is 
enough space in prisons to handle the numbers. This is clearly evident in a finding by 
Schonteich, Mistry and Struwig (2001 :8) that the judiciary officers in their survey were almost 
unanimous in their view that the capacity of the correctional system to carry out sentences 
should not be considered when sentencing accused persons. 
A fourth reason may be a vagueness in prescriptions about the use of probation. Even 
statements by the Minister of Correctional Services differ with regard to the question whether 
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this sentence is to be reserved for first-time and non-serious offenders, and whether it could 
also be used for other categories of offenders. 
6.2.3.3 A problem of application 
Apart from mistaken perceptions, a major reason for the underutilisation of probation lies in its 
defective application. Even magistrates and judges that are in favour of probation have had 
the experience that the conditions they had laid down were not properly carried out by 
probation officers. This causes judicial officers to think twice about using probation as an 
option. 
One of the main problems with correctional supervision is that a system was adopted which is 
actually an intermediate sanction (the Georgia ISP program). As discussed in chapter 4, ISP 
programs were created with the express purpose of replacing imprisonment as the customary 
sentence for most non-violent offenders. In a seeming attempt to convince the judiciary and 
the public that correctional supervision would be safe and punitive enough, the South African 
correctional authorities "loaded" it with measures that are often unsustainable in practice. The 
problem of the loading of probation is described by Lawrence (1991:454): "We too often 
threaten what we cannot deliver. We cannot adequately monitor probation rules for all 
persons in impossibly large caseloads nor can we provide the community protection which is 
implicitly promised. Our clients have long known that these are empty threats. The public [in 
turn] has become more aware that some probationers continue to commit crimes, and have 
begun demanding tougher sanctions than probation." 
This is precisely what happened in South Africa. By being overly zealous, the Department of 
Corrections failed to take two important aspects into consideration: 
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1. The degr e of punitiveness: Although the Department of Corrections envisaged 
probation to be punitive, it did not distinguish between those offenders who were real 
candidat s for IPS and those who had committed minor offences. The result was that 
offender who pose little or no threat to society are treated in the same way as those 
States. 
trict surveillance and conditions. Part of this problem is the fact that South 
s not have the same kind of routine probation that exists in the United 
2. An insuff cient investment in staff: Conrad (1985:416) remarks that: "Anyone who has 
employed in correctional field services will immediately recognize that ... it 
has to b matched by a realistic investment in trained and conscientious staff." 
Probatio officers in South Africa were transferred from prisons without being informed 
precisely how to handle the particulars and, even more importantly, what the reasons 
are for d ing things in a particular way. The differences between the American and 
South Af ·can situations are also evident in that, in the Georgia system, candidates 
who had years of experience handling ordinary probation were selected and received 
intensiv and continuous training to equip them with the necessary skills (Conrad 
1985:41 
The result of thi misappropriate use of probation has led to a situation where probation has a 
poor image am ng sentencing officials and the public alike. 
6.3 CONC USIONS 
In comparison ith correctional systems in most other countries, South African corrections 
has a tremend us task ahead which is aggravated by a steady inflow of convicted criminals 
into prison, and the huge amounts of money that is needed to accommodate them. In terms of 
the country as whole, capital spent on prisons could, ironically, be much better used for 
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younger people, but that those with higher qualifications or a higher 
family income are less punitive than those with lower qualifications 
or from poorer families. 
Pertaining to the Just Deserts scale, significant correlation between 
qualification-level and punitiveness and household income and 
punitiveness were also established, but with the difference that 
these correlations were positive, indicating that people with higher 
qualifications and from richer families tend to support longer terms 
of imprisonment than their opposites. In this case, no correlation 
could be established between punitiveness and age, gender and victim 
status. 
These findings confirm, to a certain extent, the findings of the 
previous point on the absence of a relationship between the Likert 
scale and the Just Deserts scale by showing that respondents who have 
higher educational levels and higher socio-economic status score, in 
turn, lower on the Likert scale but higher on the Just Deserts scale. 
6.5.2.5 Findings on responses to open-ended questions 
Open-ended questions were categorised in terms of 18 points: 11 of 
them representing punitive reactions and 7 non-punitive reactions. 
These 11 punitive and 7 non-punitive reactions were, in turn, grouped 
into 4 headings, those having to do with respectively the crime, the 
criminal, the victim and punishment. 
Findings with regard to individual crime descriptions showed much 
variety depending on the individual traits of the description. With 
regard to all seven descriptions together, however, the following 
deductions can be made: 
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D That a high level of punitiveness of respondents is evident, not 
only from the sentences that were prescribed, but also in the 
number of times respondents reacted punitively versus non-
punitively toward crime descriptions. 
D That, as to the motives of punishment, respondents' responses 
reflected retribution as motive in nearly 90 per cent of 
instances. 
D That respondents show an inherent respect for the law in terms of 
its image and reacted strongly toward offenders whose actions 
damage this image. 
D A fourth interesting deduction is that some respondents view 
adultery as a crime, and some even viewed an invitation to a fight 
as a matter to report to the police. 
D Family structures seems to be quite important to respondents. They 
seem to have strong ideas about the roles to be played by the 
husband and the wife, and some even justified murder as a suitable 
reaction toward adultery. In the case of the mother who assaulted 
her children, there was also some support for a view that 
punishment should be ignored so that the mother could remain to 
look after her children. 
D Pertaining to woman's rights, an interesting finding was that 
respondents reacted much more punitively toward the man who 
offered a woman a job on condition that she first had sex with 
him, than to the man who assaulted his wife. In the last instance, 
the assault was justified on the grounds that he had a right to do 
so since she was lazy and failed to clean and cook. 
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6.5.3 HSL, LSL, HSJ and LSJ in terms of the demographic 
variables 
Gender does not seem to be a relevant factor with regard to the 
differences between HSL and LSL. In terms of the relationship between 
HSJ and gender, however, more men are represented in HSJ. 
In terms of age, HSL fall mostly in the higher age groups and LSL in 
the younger age groups. HSJ and LSJ, however, presents a more complex 
picture where both more younger and older people (that the total 
sample) score both high and low on the Just Deserts scale. This means 
that those people who are most punitive (or non-punitive) in terms of 
the Just Deserts scale come from the younger and older groups while 
people who react more moderately fall in the middle age groups. 
A comparison between qualifications and these groups showed that HSL 
had lower qualifications that the total sample, whilst LSL' s 
qualification levels were higher. In the case of HSJ and LSJ, we get 
an almost opposite trend, with the qualification levels of HSJ more 
than the total sample and LSJ less. 
As for family income, HSL earned somewhat less than the average 
income for the total sample whilst LSL earned somewhat more. Again, 
this trend was opposite in terms of HSJ and LSJ, where HSJ earned 
more than the average while LSJ earned the least of all groups. 
Concerning victim status, no meaningful relationship in terms of the 
differences between these groups 
established. 
and victim status could be 
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The first five points, pertaining to the discussion thereof in this study, will be summarised and 
placed into perspective, to serve as a backdrop for the proposed quantified model of 
probation in chapter 8. The following headings will be used: 
• The crisis in corrections. 
• What is required of a feasible alternative to incarceration. 
• Probation as a viable alternative to imprisonment. 
• The limitations of probation. 
• Putting what has been learned into practice - elements of a more just probation 
system. 
7.1 THE CRISIS IN CORRECTIONS 
It has been shown in this study that the current situation in corrections (in many countries all 
over the world) can be described in terms of a crisis situation, referring mainly to the 
congestion of prison facilities and the negative consequences thereof. It has also been argued 
that there are some deeper-lying problems in corrections that facilitates this crisis and adds to 
its negative consequences. 
This underlying problem essentially has to do with the failure of imprisonment as a sentencing 
option; firstly in its inability to stop people from committing crime, but even more importantly, 
with regard to its unintended consequences. These unintended consequences refer to 
aspects such as its brutalising effect on inmates, health risks, its long-term impact on the 
offender, its effect on the families of prisoners, and its uneven descent on the poor and 
disadvantaged in the community. Apart from the fact that these factors often intensify the 
overcrowding problem and creates a snowball effect, questions can also be asked about the 
justness of sending people to prison where these dangers are known to exist. From a 
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retributive standpoint the problem can be stated as follows: "A person commits a crime for 
which he deserves to be punished. Apart from the time served in prison (which is the punitive 
objective of imprisonment}, this type of punishment often has other wide-ranging effects that 
can far outweigh the severity if the punishment itself, which makes the sentence unjust." 
These problems with imprisonment are not one of corrections alone, but should also be seen 
in a wider sense. Sentencing trends, in particular, exert a major influence on the way in which 
corrections is shaped. Sentencing not only determines the number of offenders flowing into 
the system and the duration of their sentences, but also the forms of punishment that are 
handed down (see point 3.2.1). The crucial role of sentencing philosophies, in particular, has 
been emphasised by Blumstein & Beck (1999), who calculated that only 12 per cent of the 
increase in the national prison population in the United States (that tripled in size between 
1980 and 1996) can be attributed to changes in crimes rates, whilst as much as 88 per cent 
can directly or indirectly be ascribed to the "tough on crime" stance that is currently prominent 
in the USA. In view of this factor, it is obvious that the problem touched on in this study, which 
is to revise the system of probation in South Africa, does not lie on the terrain of effectiveness 
alone, but is also a problem of perceptions. 
It is apparent that there is an urgent need for workable alternatives to imprisonment. In the 
next point, the requirements of a viable alternative to imprisonment will be examined. 
7.2 WHAT IS REQUIRED OF A VIABLE ALTERNATIVE TO 
IMPRISONMENT? 
An issue that was not specifically dealt with in this study is the question of what a viable 
alternative to imprisonment should look like. This is importance since the effectiveness of 
probation as a sanction should be measurable. 
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Three categories of requisites can be distinguished in this regard: 
• Structural requirements. 
• Utilitarian requirements. 
• Justice or fairness requirements. 
7 .2.1 Structural requirements of alternatives to imprisonment 
The main restriction in finding a suitable substitute for incarceration has to do with the limited 
range of available sentencing options, and the role played by imprisonment as the sev~rest 
sanction available. Any alternative penalty must subsequently approximate imprisonment in 
terms of severity, if it is to be of any use in ensuring the public and sentencing officials that 
justice is being done. This was one of the main considerations for the development of 
Intensive Supervision Probation in the early 1980's (see point 4.2.3.2). 
To complicate the matter, it must also be remembered that imprisonment (as the severest 
penal sanction available) will still be required to act as the proverbial "sword of Damocles" that 
hangs over the offender's head in case he or she fails to comply with the conditions of a 
noncustodial penalty. The result is that imprisonment is not totally replaceable within the 
current range of sentencing options, and that the purpose of alternative sanctions is 
consequently not to remove all offenders from prison, but rather to reroute as many as 
possible to the community. 
7 .2.2 Utilitarian requirements of alternatives to imprisonment 
A second category of requirements is in terms of the purposive motives of punishment, 
namely specific deterrence, general deterrence, rehabilitation, and incapacitation. Each of 
these motives will be briefly discussed: 
176 
7 .2.2.1 Specific deterrence 
Deterrence of the offender was one of the main reasons behind the use of imprisonment as 
conceived by Jeremy Bentham. The idea of using punishment to deter prisoners was, and still 
is, one of the main aims of incarceration. The question of "what works?" that is often asked in 
correctional literature, also has to do with this motive. In a practical sense, what is required of 
any penal sanction is that it curbs recidivism, or re-offending, after the prisoner has been 
released. It can also be seen in connection with crime prevention, where specific deterrence 
can be described as "secondary" crime prevention (preventing further crime from happening) 
to distinguish it from primary crime prevention (preventing crime before it happens). 
7 .2.2.2 General deterrence 
A second practical mission of correctional measures is to deter potential offenders from 
committing crime. The basic idea (especially in terms of imprisonment) is that punishment 
should be seen by the public as so terrifying that people would refrain from committing crime. 
To what extent this mission is possible in a more humane setting (such as probation) is 
debatable, but it could be that imprisonment itself has a limited ability to deter generally, as 
shown by research (see point 3.3.1.3). 
7.2.2.3 Rehabilitation 
A third requirement of an effective alternative to imprisonment is that it should be able to 
rehabilitate people. This goal is actually closely related to specific deterrence, because its 
main mission is also to prevent people from re-offending. Rehabilitation, nonetheless, has a 
broader aim, because it does not concentrate solely on frightening the offender, but rather on 
changing those aspects of offenders that can be changed and are associated with criminal 
behaviour (to change the individual into a law-abiding citizen, in other words). 
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7 .2.2.4 Incapacitation 
A further qualification for a feasible alternative to incarceration is that such a sentence would 
have to have some incapacitating value in protecting the community from dangerous 
offenders. One of the strongest arguments for the use of imprisonment is that it is effective in 
removing offenders' capacity to commit crime, at least for as long as they are detained. 
Physical isolation is obviously not the only way to incapacitate, and a person can also be 
incapacitated by strict surveillance or even by means of rehabilitation where the criminal 
propensities of an offender are diminished. 
7.2.3 Justice 
The last requirement is that justice - in the sense of fairness towards all parties - should be a 
central tenet of any alternative measure. As discussed in chapter 2, justice in the criminal 
justice context contains the following core elements: 
1. The use of punishment, where punishment (in the sense of some kind of 
unpleasantness) should be seen as one of the fundamental cornerstones on which a 
philosophy of justice is built. 
2. An indeterministic viewpoint of responsibility, in terms of which people can normally be 
seen as rational beings who deserve to be punished in accordance with their choices. 
3. Closely related to this, the element of culpability, according to which the offender 
deserves punishment because he or she wilfully did something wrong or neglected to 
do something that is reasonably required. 
4. The element of proportionality of punishment to crime, in terms of which the 
punishment should equal the crime. Another way of looking at this would be to say that 
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the state's powers to intervene into the life of one of its citizens should be limited to the 
extent that his or her crime warrants. 
As discussed in point 5.2, a more comprehensive form of justice is also demanded by the 
restorative justice movement, which is getting increasing attention today. From their 
viewpoint, the emphasis of justice should shift from punishing the offender to restoring the 
damage created by the crime, and by restoring those who have suffered damage, especially 
the victim and his or her family. The nee-utilitarian punishment model, on the other hand, 
places the emphasis on the interests of the community, and sees justice primarily in terms of 
the state's obligation to protect its citizens from dangerous people. 
As the researcher attempted to show in chapter 2, basic justice - although it may not always 
makes sense from a utilitarian viewpoint, should be a central part of any sentencing decision 
because people will not indefinitely stand for it if it is not considered to be fair, and also 
because an exclusive emphasis on the utilitarian purposes could easily lead to malpractices. 
7.3 PROBATION AS ANAL TERNATIVE TO IMPRISONMENT 
The next important matter is to consider probation as a feasible alternative to imprisonment. 
Although most of the aspects here were mentioned in chapters 3 and 4, this point will 
specifically try to assess the value of probation by comparing it to imprisonment. 
Though it can be argued that imprisonment has been a failure in terms of its intended and 
unintended consequences, and is unjust and unethical (see point 3.4), there still remains a 
heavy responsibility on the shoulders of the state to protect its citizens from dangerous 
individuals. In view of the limited range of available correctional options, and the seriousness 
of crimes committed, imprisonment is sometimes the only suitable option available for 
sentencers. Apart from the necessity of protecting society, however, imprisonment is often 
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used because it is a popular way of applying punishment. Reasons for the popularity of the 
prison among both prison administrators and the public are: 
1. That there are currently no penal measures perceived to be severe enough to take its 
place. Penalties such as exile, corporal punishment, or the castration of sex offenders 
are sometimes mentioned by the public, but the fact of the matter is that penalties 
comparable in weight are either not practical or are out of line with the humanistic 
"zeitgeist." An equally important reason for its continuation is that nearly all current 
alternatives to incarceration, such as fines, probation, community service, restitution 
etc. are dependent on the threat of imprisonment to enforce their conditions. 
2. It is the contention of the writer that - to a large extent - incarceration is popular 
because it works well from a management perspective. The administration of prisons 
is relatively uncomplicated (in the sense of keeping prisoners inside), at least as long 
as the basic prescriptions are adhered to. Under the rehabilitation model, prisons also 
worked well because decisions made by sentencing officials, prison authorities, and 
the parole board were almost impossible to criticise, and even appellate courts were 
hesitant to interfere in the routine decisions of these bodies. By employing treatment 
personnel and having some kind of treatment strategy going (whether in the forms of 
literacy classes, teaching offenders to weld, having a social worker around to help 
trace family members, or having some kind of group discussions as pre-release 
treatment), prison administrators could claim that prisoners are being rehabilitated. 
The traditional allocation of supervision and treatment to disciplinary and treatment 
personnel respectively also sees to it that the system works well in practice and that, 
except for the fact that rehabilitation did not realise, its basic functions of safe custody 
and punishment are effectively carried out. 
3. Although it has been determined that imprisonment as the venue for the application of 
treatment has not been very successful, does not seem to deter potential offenders, 
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and does not stop those who are released from returning to it - it has one distinct 
advantage: it effectively prevents inmates from harming people outside, at least during 
their stay in prison (Von Hirsch 1976:20, Murphy 1991:128). 
4. Another way in which incarceration has proved to be popular lies, quite ironically, on 
the terrain of meting out punishment, and what can even be referred to as public 
vengeance (even though the public often insists that conditions inside prisons should 
be made even severer). 
5. Closely related to the idea that imprisonment exacts "justice" is society's belief in the 
preservation of the prison (Bartollas & Conrad 1992:4, Cowley 1998:39). Studies on 
public punitiveness have shown that members of the public normally equates 
punishment with imprisonment. 
\Nhen one looks at probation, on the other hand, an important advantage lies in its flexible 
nature. It is this element of flexibility, to a large extent, that makes it a suitable option to 
replace imprisonment for a large percentage of offenders. In the case of ISP programs, the 
adaptability of probation was used to increase its control and punitive capacities, in particular. 
In practice, probation is also largely adaptable to the needs of the criminal justice system and 
can be used in a huge variety of ways. Examples are its use as a direct sentence ("front door" 
sentence), as an early release mechanism ("back door'' sentence), in lieu of imprisonment for 
bail or fine defaulters, as part of a split sentence, etc. The flexibility of probation is especially 
important in a system where imprisonment still remains the predominant means of applying 
punishment as probation can be used to devise sanctions around it. 
Perhaps the most compelling reason for the use of probation has to do with the principles of 
the reintegration model (see point 4.2). This model is based on the idea that recidivism would 
be prevented more effectively if offenders are returned to society (reintegrated in the 
community) as law-abiding citizens. It is argued that, as nearly all prisoners would eventually 
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return to their communities, they should be helped to deal with the problems of adapting to 
community life sooner rather than later. This should be done instead of subjecting them to the 
abnormal environment of the prison that often leads to higher levels of criminality and a 
smalier chance of being rehabilitated. The main advantage of this phiiosophy over 
imprisonment has to do with the issue of responsibility. Whereas imprisonment strips the 
offender from almost all autonomy (which practically places him in the helpless position of a 
child), re-integration constantly focuses on the offender taking responsibility for his or own 
live, which makes (or can potentiaily make) a positive prognosis with regard to rehabilitation 
possible. 
To help explain the differences between probation and imprisonment, diagram 7-1 
demonstrates some of their comparative strong and weak points: 
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DIAGRAM 7-1: ASSESSMENT OF STRONG POINTS AND WEAK 
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This diagram is based on a comparison between the perceived advantages and 
disadvantages of imprisonment and probation respectively. As is shown in the diagram, there 
seems to be an inverse relationship between the strong and weak points of imprisonment and 
probation respectively, as the strong points of imprisonment can be seen as the weak points 
of probation, and vice versa. Referring to the numbers presented in the diagram, each point 
will subsequently be discussed briefly: 
Incapacitating effects (points 1 and 9): The ability of probation to incapacitate offenders is 
inherently much inferior to that of imprisonment as offenders stays in the community. Some 
comments, though, can be made in this regard: 
1. It can be argued that almost all prisoners are eventually released and, if they are not 
properly rehabilitated, may present an even bigger threat to the community than 
before. 
2. Emergency release mechanisms, as used in countries with seriously overcrowded 
prisons, cause the average time spent in prison to decrease, cancelling the 
incapacitative effect of imprisonment. 
3. ISP programs can ensure a fairly high degree of protection for the community, 
depending factors such as: 
• The use of risk-prediction instruments. 
• The intensity of supervision and the measures used to ensure compliance (such as 
electronic monitoring). 
• Revocation procedures, and the celerity with which non-compliance issues are 
addressed. 
Increased surveillance and the use of risk-prediction instruments and electronic monitoring 
add to the cost of supervision. In addition, revocation procedures that are too strict may cause 
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a large percentage of probationers to be returned to prison, which defies its basic mission 
(which is to keep offenders out of prison). These factors consequently have to be weighed up 
against each other to decide on a preferable sanction. 
Punitive aspects (points 2 and 1 0): On an eye level, incarceration seems to be superior in this 
regard, especially in terms of satisfying the public that offenders are getting their just deserts. 
There are, nonetheless, two qualifications to be made: 
1. As discussed in chapters 2 and 3, it is the contention of the researcher that the 
unintended consequences of incarceration, in particular, can lead to situations where 
the real punitiveness of the sanction is totally unrelated to the initial intentions of the 
sentence. This can lead to gross injustices in terms of a retributive standpoint. 
2. Secondly, Petersilia (1990) has shown that ISP programs can be made so severe that 
some offenders (about a third in a study in Marion County, Oregon) chose to go to 
prison instead of participating in ISP. In her article, "When probation becomes more 
dreaded than prison", she also argues that imprisonment does not seem to hold the 
same stigmatising effects as in the past, especially for some segments in the 
population (Ibid.). 
It is evident from these facts that public opinions (which include those of the judiciary) seems 
to play an important role here, and, where the negative effects of imprisonment - which are 
fairly well-known - are taken into account, the punishment sought for with imprisonment can 
perhaps be more aptly described as a type of public revenge than as just deserts in a 
penological sense. 
Ability to curb recidivism (points 3 and 6): Concerning recidivism, some of the most recent 
findings on the relationship between intensive supervision and treatment (especially drug 
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treatment) (see point 4.3.3.3) have shown positive results. These results may not sound like 
much, but the fact that it has been replicated in a number of places, together with the stature 
of some of the research bodies that have investigated them (the RAND Corporation, for 
instance) makes for interesting reading from a correctional viewpoint. Where the history of the 
prison has shown a nearly constant failure to reduce recidivism (incarceration often leads to 
an increase in recidivism - see point 3.3.1.2), these results of probation are very promising for 
the future, especially since most community programs (except for some isolated examples) 
are also unable to prevent people from re-offending. 
The humaneness of sanctions (points 4 and 7}: The humaneness of probation is by far the 
strongest point in its favour. As a community-based measure, it provides an opportunity to the 
offender to get her life in order, in contrast to imprisonment, where the offender is usually 
worse off than before. 
Cost-effectiveness {points 5 and 8): Concerning the argument that probation is less expensive 
than imprisonment, it seems as if though cost-effectiveness depends to a large extent on the 
form that a specific probation program takes, as well as on aspects such as the real time 
people spend on probation versus imprisonment. 
For the researcher, the biggest advantage of probation lies in its potential to bring about 
positive change in peoples' lives. Where imprisonment seems to have some inherent features 
that resist offender rehabilitation, probation is much more adaptable and therefore also much 
more likely to influence the offender in a positive way. What the advantages of probation 
basically boil down to is the way in which it is applied. The form that it takes is consequently 
often not as important as how it is applied. 
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7.4 THE LIMITATIONS OF PROBATION 
There are, however, certain limitations of probation that should be realistically foreseen. 
7 .4.1 The kind of offender who can be placed under probation 
According to Clear (1996:3) one of the most established findings in criminological literature is 
that a small percentage of offenders commit the largest percentage of crime. Various studies 
propose a "7170" theory of crime committal, meaning that seven per cent of offenders commit 
70 per cent of the crimes (Farrington 1986, Greenwood 1982, Wolfgang, Figlio & Sellin 1972). 
Incapacitating offenders that fall in the seven per cent range would obviously have a 
substantial influence on preventing crime. 
If this supposition is true, it would also mean that a large proportion of offenders who are 
currently sent to prison can, strictly speaking, be handled in the community with a moderate 
amount of safety. This would depend, though, on a reliable risk-prediction instruments to 
identify these high-risk offenders (see point 7.5.2). 
7 .4.2 Public opinions 
Another limitation on probation has to do with public opinions, and the question whether the 
current punitive public mood would permit more extensive use of probation. After talks with 
many people, the researcher should mention his impression that probation already seems to 
have a bad image under the public and judiciary, mainly as a result of the careless and often 
illogical way in which some probation offices apply this sanction. 
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When promoting the use of probation as an alternative to imprisonment, it is important to ask 
how public opinions should be treated: in other words, to what extent should it be taken into 
account when considering alternatives? Two aspects may be brought up in this regard: 
1. Firstly, the question is sometimes not whether the public agrees with a certain 
measure or not, but to what extent they will tolerate it. In a study by the author in 
Mankweng, Northern Province, it was the author's impression from processing 
responses to open-ended questions, that the public does not see the purpose of 
punishment as either punishment, or deterrence, or incapacitation, or rehabilitation, as 
penologists do. Their reasoning can instead be described as that offenders should be 
punished because they deserve it, that they should be isolated to protect the 
community, and that the punishment should be made unpleasant so that it would deter 
them and others from committing crime. It would also help if they could be rehabilitated 
in the process (Oliver 1999). It is the researcher's opinion that people are not 
unreasonable and would be prepared to support the notion of probation if it is properly 
explained to them why probation is necessary and how it could lead to the 
improvement of the crime situation. Its success, though, would depend to a large 
degree on how effectively it is handled by the department and to what extent 
community members are involved in its application. 
2. Secondly, any measure will only enjoy long-term support if it is based on a basic code 
of fairness. It is the author's contention that a basic sense of justice should underlie 
any correctional measure, which indicates fairness towards all parties concerned, as 
described by David Fogel (see point 2.1.3.2.1). 
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7.5 PUTTING WHAT HAS BEEN LEARNT INTO PRACTICE-
ELEMENTS OF A MORE JUST PROBATION SYSTEM 
The final point in this chapter will attempt to explain in a more practical way what the 
consequences of some of the conclusions are. The question that can be asked is: How would 
probation look if it is based on these ideas? It will be done in terms of the following facets: 
• A justice stance. 
• Community safety. 
• Rehabilitation. 
• Cost-effectiveness. 
• Public opinions. 
7 .5.1 Probation in terms of a justice stance 
It is the researcher's view that probation should be managed with regard to two basic 
principles: 
1. A "minimum intervention strategy," that refers to the minimum amount of intervention 
necessary to protect the public from crime and to achieve justice, and 
2. use of the "least restrictive alternative" principle, where Rubin (1975:333) describes 
this assumption as that: " .. the penalty should be the least restrictive alternative 
consistent with the goals of punishment." 
Adherence to these principles is basically in line with research findings that no intervention (or 
as little as possible) is sometimes more advantageous for the offender and the community 
alike. It is also the viewpoint of the writer that the workload of probation officers should be 
eased in general, so that attention can be focused on those individuals who pose a significant 
threat to society. 
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Another assumption of a justice stance is that the punishment should reflect the crime that 
has been committed, and also, to a lesser extent, the previous convictions of the offender. 
This proportionality aspect should especially be reflected in the duration of the sentence, 
which should be equal for offenders who committed the same categories of crimes. 
A third key implication of taking a justice stance is proposing the use of presumptive 
sentencing guidelines - especially with regard to the decisions on what categories of offenders 
should be placed on probation, as well as decisions pertaining to the lengths of sentences. It 
is the author's conviction that the consequences of sentencing discretion in terms of aspects 
such as racial discrimination and the overemphasis on imprisonment as sentence are 
potentially dangerous for the South African situation and that the normal sentencing system 
should be replaced by a system that enhances fairness and equality. Although structured 
sentencing can also be potentially unfair- mainly because factors pertaining to mitigating and 
aggravating circumstances are often not sufficiently taken into account - it is the researcher's 
view that, corresponding to the minimum intervention and least restrictive principles, 
sentences (especially prison sentences) should generally be made much shorter, which would 
cancel out possible injustices as a result of this problem. This will also make abnormal release 
strategies unnecessary and promote "truth in sentencing." 
7 .5.2 Community safety 
If the justice stance is drawn a little wider, it is apparent that justice towards society is just as 
important as justice towards the offender, if not more so. A more viable probation system 
must consequently be structured so that maximum community safety can be achieved. 
There are especially three ways in which a greater degree of community protection can be 
insured: 
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1. By the use (and development) of an effective risk-management instrument that can be 
used to determine the level of intervention in terms of supervision and conditions. 
2. By the extensive utilisation of electronic monitoring that is becoming more 
sophisticated and will be able to monitor offenders on a continuous basis in future. 
3. By more community involvement, and by getting family and neighbours, as well as the 
police, involved in supervising the offender. 
Concerning risk prediction (or assessment) instruments, Dowdy, Lacy, & Prabha Unnithan 
(2002: 129) mention that there were eleven risk/classification instruments in the United States 
in 1995. Examples of such instruments are the RAJ (Risk Assessment Instrument) used in 
Pennsylvania, FORA I (First Offender Risk Assessment Index) of Risler, Sutphen and Shields 
(2000) used in Georgia, and the LSI (Level of Supervision Inventory) of Dowdy eta/. (2002), 
which was tested for use in Colorado. Although it is difficult to typify such instruments 
(because they make use of different statistical methods and because they are used for 
different purposes), some of the more reliable tools distinguish between static items (referring 
to things that are unchangeable, such as age, gravity scores for present and previous crimes, 
sentence length, parole violations, age at first appearance, number of escapes, work history, 
etc.) and dynamic items (aspects that are changeable by means of intervention, such as 
antisocial orientation, emotional and personal attitudes, violent inclinations, etc.). Apart from 
using these instruments to predict risk, they can also be used to determine the needs of 
offenders, in particular those criminogenic factors that have been shown to correlate with 
criminal behaviour and can possibly be modified by means of treatment (the dynamic 
aspects). 
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7 .5.3 Rehabilitation 
It is the author's opinion that rehabilitation as such is not necessarily contrary to the ideas of a 
justice stance, but that the use of rehabilitation should be limited to an extent that does not 
exceed the state's right to intervene in the life of an individual and which does not extend the 
duration of the sentence. If rehabilitation could, in any way, lead to reduced recidivism, it can 
be seen in the extent that community safety is enhanced. 
Strategies such as drug and alcohol treatment, coupled with close supervision as discussed, 
can thus be seen as an important component of a more effective probation system. 
7 .5.4 Cost-effectiveness 
It is the researcher's contention that probation should be structured in such a way that cost 
savings are enhanced, except if it defies the principles of community safety. The minimum 
intervention strategy and least restrictive alternative principle as discussed in point 7.5.1 fit in 
particularly well with this aim. 
7 .5.5 In terms of public opinions 
It is the viewpoint of the author that a real effort should be made to enhance the image of 
probation in public. This can firstly be done by an intensive promotion campaign, consisting of 
elements such as informing the media and politicians about recent developments on the field, 
by applying community service in public, and by focusing on closer cooperation between 
probation departments and members of the public, the police, and other community 
structures. 
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CHAPTER 8: PROPOSAL: A QUANTITATIVE 
DECISION-MAKING MODEL FOR PROBATION IN 
SOUTH AFRICAN 
Where chapter 7 attempted to draw together the idea-lines of this study, chapter 8 will 
advance some proposals for probation in a South African setting. 
Following from the previous discussion, this study wants to propose a quantitative decision-
making probation system for South Africa, in other words, the use of a structured model to 
guide the main probation decisions instead of the subjective decision-making processes that 
are currently taking place. The proposals made in this study will only be touched on in broad 
terms as the purpose of the study is only to introduce the concept of a quantified model. 
Quantification in this regard does not mean that the proposals here are in a numerical form, 
since the scales needed could only be developed once variables such as risk, seriousness, 
and the severity of sanctions can be analysed within a specific context. 
This quantification of decision-making is meant to counteract, in particular, the abuse of 
sentencing discretion that leads to the overemphasis on imprisonment in South Africa; and to 
guide the uniform implementation of probation by probation offices. The use of risk/need 
prediction instruments also holds the advantage that scarce resources, in terms of manpower 
and financial resources, can be concentrated on those offenders who constitute a high risk to 
society. 
There are indications of a more structured approach towards noncustodial penalties (and in 
particular probation) taking place all over the world. According to Beto (1994:81) the following 
conclusions can be drawn from a comparison of noncustodial penalties from countries all over 
the world: 
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• That, despite a reluctance to move away from imprisonment, there is an interest all 
over the world to increase the use of noncustodial sanctions. 
• In some countries the use of a continuum of sanctions has been adopted. 
• That the use of noncustodial sanctions has been promoted by using sentencing 
guidelines {mandatory and advisory). 
• That there is an increased interest in establishing national and international standards, 
with an emphasis on legal safeguards. 
On a more philosophical level, Braithwaite {2000) ascribes the current emphasis on control to 
a shift from a welfare state governance which was characterised by demand management 
and an emphasis on street crimes, to a style of authority that recognizes new social forces 
and mentalities, particularly of the global ising logic of risk management. 
8.1 BASIC PRINCIPLES 
As described in point 7.5.1, this system should be based on the ideals of a minimum 
intervention strategy and least restrictive alternative principles. It is also the contention of the 
writer that such a system should have as point of departure the intention of keeping the 
process as simple as possible, in order to promote its applicability and efficiency. 
A root principle of a quantified probation model is the so-called "7170" principle {see point 
7.4.1), according to which, in terms of empirical indications, an effective system should aim to 
identify those offenders who pose a significant risk to society and who should be incarcerated, 
in contrast to those who can be managed in the community. In practical terms, this means 
that a quantified probation system should be geared towards identifying those offenders who 
post a risk to society and either monitor and rehabilitate them intensively, or see to it that their 
sentences are revoked as soon as they display hazardous behaviour. 
194 
8.2 DESCRIPTION OF STRUCTURE 
This study wants to propose quantified decision-making procedures during three major stages 
of the probation process: 
1. Structured sentencing, where both the decision to imprison or not and the duration of 
sentences are contained in sentencing guidelines. In this instance, two scales are 
involved: A scale determining crime seriousness and one deciding on the severity of 
punishment. 
2. A risk/needs assessment instrument determining the supervision and conditions of 
probationers. The scales that should be drawn up here are: A risk prediction scale and 
a structured response in terms of intensity of surveillance and/or treatment. 
3. A structured revocation strategy. In this case the scales that must be drawn up include 
one determining violation severity and another establishing the punitive response 
thereto (either in the form of an adjustment in supervision or a revocation of the 
sentence of probation). 
The proposed probation model for South African can be structured as follows: 
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DIAGRAM 8·1: PROPOSED PROBATION MODEL FOR S.A. 
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Its suggested characteristics can be explained as follows: 
Point 1: It is firstly proposed that sentencing guidelines should be used that determine both 
the type and duration of sentences. An example of a system of this type is in Oklahoma 
where the legislature has enacted the Community Sentencing Act that mandate community 
sanctions for less violent offenders (Cowley 1998:38). By removing or largely reducing the 
sentencing discretion of judicial officers, prison populations can be managed on a more 
systematic basis, assigning offenders to either prison or probation (or to other available 
dispositions) according to the availability of resources. 
Another advantage of quantifying crimes according to their seriousness-levels, is that 
community values can also be used in drawing up the scale, by means of studies on 
perceptions of the relative severity of crimes (see Wolfgang eta/. 1985). This can make the 
sentencing system that is used more reflective of the norms and values of the community in 
which it has to function. 
Regarding the proposed probation model, the duration of the sentence will be determined by 
the prescriptions of the guidelines, although some "good time" reductions may possibly be 
allowed to act as a positive reinforcement measure. 
Point 2: The second way of quantifying the probation system is by the use of a risk/needs 
prediction instrument to single out those offenders who pose a real threat to society and/or 
who need special attention with regard to treatment (see point 7.5.2). One of the main 
reasons for using correctional prediction instruments is to expand resources , both in terms of 
supervision capacity and treatment resources (Dowdy eta/. 2002:29, Parent eta/. 1997:5). 
With regard to the "7/70" principle, as mentioned by Clear (1996) and referred to in point 
7.4.1, the ultimate goal of such an instrument is actually to determine which offenders form 
part of the small number of offenders who are responsible for the large majority of crimes (the 
"serious" criminals), as these offenders need either to be incarcerated or- in a probation 
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setting - to be monitored and to receive intensive treatment for those aspects that match the 
offender's criminogenic needs (such as violence, drug abuse, etc.). 
The researcher wants to suggest in this regard that, although the duration of sentences for 
specific crime categories should be equal (as aetermined by the sentencing guidelines), that 
the degree of supervision and compulsory treatment strategies should be dependent on the 
results of these risk-prediction tools. This would mean, in other words, that two offenders who 
committed crimes of equal seriousness, with a similar number of previous convictions, would 
receive sentences of equal length, but that their probation sentences may differ in terms of the 
intensity of supervision as well as the treatment programs that they have to undergo. In 
practice, this should not lead to widely divergent treatment, as current crimes and previous 
convictions usually figure prominently as indicators of risk in risk/need assessment 
instruments. Although this may deviate somewhat from a pure justice approach, it is the 
researcher's opinion that justice - in this case towards the community - weighs up more 
heavily than justice towards the offender. 
Point 3: To simplify such a system as far as possible, supervision could be reduced to four 
categories, namely: 
1. No supervision (where it is just required of the probationer to report to the office 
periodically (once a month, for instance). 
2. Minimum supervision (which will also include unannounced visits to the offender's 
home once or twice per month). 
3. Medium supervision (where house arrest can possibly be introduced, as well as 
weekly visits to the offender's home). 
4. Maximum supervision, where two to three unannounced visits to the offender's home 
or workplace would be supplemented by house arrest, electronic monitoring, and even 
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enforced searches of an offender's home for stolen goods or illegal substances (in 
collaboration with members of the police). 
The basic rule would be to reserve close and high-intensity surveillance for high-risk 
probationers, whilst placing very little restrictions on those who are not likely to commit further 
crimes. 
Point 4: It is the author's conviction that a basic sentence of probation should consist of 
nothing more than the basic avoidance conditions, such as that the offender refrain from 
committing crime, associating with criminal elements, using alcohol or drugs, or leaving the 
magisterial district without permission. Community service should only be used as part of a 
continuum of disciplinary sanctions against offenders who violate their conditions and not as a 
basic condition for probationers. In a system where sentencing officials do not have to be 
convinced of the punitiveness of probation, organising community service and responding to 
violations often only takes up valuable time from probation officers, whilst it is doubtful that it 
has any rehabilitative effect. House arrest (with or without electronic monitoring) and 
compulsory treatment or training, on the other hand, will only apply to those offenders who 
have been identified as high-risk cases. 
What could have more value, is for probationers to undergo a few days of orientation at the 
onset of their sentences. In addition to ensuring that offenders fully understand their 
conditions and the consequences of violations (a guidebook could be issued to each 
probationer}, community service could also be used for a limited period (four Saturdays, for 
instance}, to convince probationers of the serious intentions of the probation office. To simplify 
procedures, and also to act as advertisement for probation, all new probationers as well as 
those who violated conditions could be included in a team that perform public projects, such 
as cleaning up streets, tending municipal gardens, etc. 
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Point 5: The third decision-making process that can be structured has to do with the 
structuring of probation violation decisions. The importance of this issue lies in the fact that 
the safety of the community as well as the credibility of probation is at stake when 
probationers violate their conditions. Some believe that, philosophically speaking, the best 
way of protecting the public would be to revoke community supervision for as many offenders 
as possible and to return technical violators to the prison on the least provocation. (Buddress 
1997:6). The reality, however, is that it is impractical to remove probationers from the 
community at the first sign of a problem (Burke 2001 :5), as technical violations are not 
necessarily a sign of risk in terms of reci~ivism (Petersilia 1997:5). The problem is 
consequently to be able to distinguish between offenders who need to be removed quickly 
from the community and those violators who are low-risk, and whose offences can be handled 
in some other way. In this respect, appropriate responses towards violators of conditions 
would again depend on the development of an accurate risk prediction instrument that is 
applicable to South African conditions. 
The State of Georgia uses a scheme of escalating sanctions for probation violators. In this 
program, every technical violation, such as drinking or missing an appointment, causes 
stricter supervision. Instead of direct revocation, a range of intermediate sanctions, such as 
house arrest, detention in a probation detention centre, and boot camps are used to try and 
keep offenders out of prison (Economist 1995). 
For South Africa, a range of intermediate penalties on a continuum scale can possibly take 
the following form: 
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TABLE 8-1: A POSSIBLE VIOLATION SEVERITY SCALE 
VIOLATION SEVERITY RESPONSE 
• Reprimand 
• House arrest (up to seven days) 
• Community service (up to eight hours) 
Low severity and risk • Loss of travel privileges 
• Increased reporting to probation office 
• Start with drug or alcohol testing (in the case of 
a drug or alcohol related violation) 
• Community service (4 to 16 hours) 
• House arrest for up to 30 days 
Moderate severity and risk • Increased supervision level 
• Increased drug or alcohol testing 
• Compulsory drug treatment 
• House arrest and electronic monitoring 
• Residential treatment 
High severity and risk • 72 hours in prison 
• Periodical imprisonment with probation 
• Imprisonment 
These is only a proposal, however, and its actual form would depend on a planned structure 
that takes into account the wished-for severity of response and the available resources. 
In contrast to negative responses to probation violations, it also makes sense to include some 
incentive measures to motivate good behaviour. These may include: 
1. Certificates of completion and reference letters to confirm good behaviour. 
2. Reduction of supervision levels, and travel privileges (a weekend or a week off, for 
instance). 
3. Relaxation of house arrest conditions for high-risk offenders. 
4. Reduction of sentence duration. 
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8.3 SOME IMPLICATIONS OF THIS MODEL 
This point will finally look at three vital implications of a quantified model: 
8.3.1 The application of probation 
Because higher-risk offenders are released into the community, the effective application of 
probation becomes more critical. In this regard, a quantified model is meant to assist 
probation officers by structuring decisions and channelling activities to focus on high-risk 
probationers. The higher risk involved necessitates, however, that probation officers must 
apply measures with celerity: 
1. For low-risk offenders, to identify risk-related behaviour before it can develop into 
more serious conduct, and 
2. for high risk offenders to prevent conduct that may be harmful to community safety. 
The researcher wants to suggest that community cooperation is vital with regard to the 
success of such a system. Because higher-risk offenders are accommodated in the 
community, a number of strategies may be employed to advance cooperation with the public: 
1. The idea inherent to community policing, namely that police officers are assigned to 
specific neighbourhood and get to know the people well, can also be replicated in the 
probation setting. Probation officers who are well-known by the public will have a 
better chance of maintaining control over probationers. In this regard, it may also be a 
good idea to inform neighbours about the probationer's status and to involve them in 
the supervision process. 
202 
2. Probation/Police Cooperative Action- where probation officers work closely with local 
law enforcement, sharing information about offenders under supervision. Police are 
also advised of the probation conditions imposed on all probationers on their beat. 
3. Citizen Advisory Committees: Creating advisory groups to probation of high-profile 
citizen activists, attorneys, law enforcement officials, academics, business leaders and 
others can foster support for probation programs, and can assist to integrate probation 
properly into community structures. 
8.3.2 The development of an effective risk/needs prediction instrument 
Because it has been shown that risk/needs prediction instruments are not always transferable 
from one setting to another1, a unique instrument will have to be developed for use in South 
Africa. It is important to notice is that the development of such an instrument is not a once-off 
process, but that it should be refined on a continuous basis as crime trends, value systems, 
and demographic variables change. 
8.3.3 Treatment strategy 
Rehabilitation efforts should be concentrated on those types of offenders that have been 
shown in research to be influenceable, such as drug and violent offenders (see point 8.2). The 
reason why drug offenders should be singled out for attention lies in the close relationship 
between the use of substance abuse and crime (Bartollas & Conrad 1992:207). According to 
1 Dowdy eta/. (2002) refers to the "Level of Supervision Inventory" (LSI) that was imported from Canada, and 
which was Widely adopted in the USA. They found it invalid for Colorado, though. 
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Petersilia (2001: 1 09) research suggests that there are drug treatment program models that 
are effective at reducing recidivism rates, and that the cost benefit tradeoffs between prison 
and community corrections are among the highest for that subpopulation. Concerning violent 
offenders, Yazar (2001: 1 02) remarks that Canadian research shows that a history of violent 
offending is a strong predictor of future violence, indicating the importance of effective 
treatment strategies for this group. 
8.4 END NOTE 
To conclude, the researcher just wants to submit a warning with regard to the use of a 
structured system. Although a system such as this attempts to build in certain characteristics 
that safeguard fair treatment, it can easily be misused by authorities - especially by the 
indiscriminate increase of sentencing tariffs and also by the indiscrete use of mandatory 
minimum sentences for certain offences. The same elements that protects offenders against 
discretion can then become instruments in the hand of the government to exert absolute 
control over offenders, without the possibility of mitigating practices such as parole or 
sentencing reprieve. 
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